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Comments of the

American Intellectual Property Law Association

On the Request for Comments Regarding

The Preliminary Reports of the Whois Task Forces

The American Intellectual Property Law Association (AIPLA) is pleased to present the following comments with respect to the Preliminary Reports of the Whois Task Forces regarding Restricting Access to Whois for Marketing Purposes, Review of Whois Data Collected and Displayed, and Improving Accuracy of Collected Whois Data.

AIPLA is a bar association whose 15,000 members are primarily lawyers in private and corporate practice, in government service, and in the academic community.  AIPLA members comprise a wide and diverse spectrum of individuals involved directly or indirectly in the practice of patent, trademark, copyright, trade secret and unfair competition law, as well as other fields of law affecting intellectual property.  Our members represent both owners and users of intellectual property, including many large and small businesses that make commercial use of Internet websites or otherwise provide services over the Internet.

I. Introduction

As an active member of the Intellectual Property Constituency of ICANN, AIPLA has been involved in Whois issues for many years.  AIPLA is primarily concerned that Whois data be readily available to owners of intellectual property and others as such data is often critical to the effective enforcement of intellectual property rights which are so often violated via the Internet.

II. Comments

Accuracy Improvements (Whois Task Force 3 Best Practices Recommendations)

Task Force 3 has proposed a number of best practices aimed at improving the accuracy of the Whois database.  AIPLA has reviewed and agrees with the proposed Best Practices stated in the Task Force 3 Preliminary Report because accurate Whois data contributes to the stability and commercial success of the Internet and facilitates the protection of intellectual property rights.  Specifically, AIPLA agrees with the following proposals, which it views as particularly important:
· In developing best practices for registrars, ICANN should consider creating mechanisms for measuring registrar compliance with their contractual requirements on Whois accuracy, similar to the online Whois Data Problems Report System (see http://wdprs.internic.net/)

· Data collection methods by registrars should be reviewed, looking at the possibility of automated and manual verification of data as well as the use of readily available databases (e.g., zip code databases) to aid in data verification.

· ICANN should consider including two new data elements in the Whois database: 1) “last verified date,” and 2) “method of verification” as a way of improving data accuracy.  (Note that this recommendation originated with the ICANN Security and Stability Advisory Committee.)

· ICANN should develop and implement a graduated scale of sanctions to be used against those not complying with their contractual obligations, including with respect to data accuracy.

· ICANN should consider requiring registrars to verify at least two of the three following registrant data elements: phone, fax, and email.  If none work, the domain name should be put on hold.  If one works, the domain name should be put on hold for 15 days and the registrant required to correct all of the required domain name registrant contact data elements.  If the registrant fails to correct the data, the registration shall be cancelled.

· Domain name registrations cancelled for lack of accurate data can be reconnected for a fee, provided the registrar verifies all data elements before reconnection.

· Where a domain name registration is cancelled or put on hold for lack of accurate data, all other domain names with the same inaccurate data should also be cancelled or put on hold.

These measures are essential to ensuring accurate Whois data. The current system does not efficiently ensure accurate Whois data and lacks sufficient enforcement mechanisms to make accurate data a reality.  
AIPLA views as particularly important the recommendation of graduated sanctions for contract violations.   Under current ICANN policies, the only sanction available to ICANN for a registrar’s non-compliance with the Registrar Accreditation Agreement is to revoke the registrar’s accreditation which has the effect of putting that registrar out of the business of registering domain names.  This extreme sanction has never been used by ICANN and therefore does not act as a deterrent to contract violations.  A move toward a system of graduated sanctions holds out the possibility that lesser sanctions would be more readily applied which would have the effect of penalizing and deterring contract violations.  Graduated sanctions would strengthen the domain name system and the stability of the Internet as a vehicle for reliable e-commerce.
We appreciate the transparency and inclusiveness of the process by which ICANN has sought to obtain comments on the Whois Task Force’s Preliminary Reports as well as the opportunity to submit our views on the preliminary recommendations contained in those reports.  We look forward to receiving the Final Reports once they become available.
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