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PROVISIONAL COMMENTS OF THE BC:

The BC membership has reviewed the comments provided and we are submitting these as the provisional comments, while we conclude the validation of our membership. That will be completed shortly. We do not expect changes to these comments, however. Thus, these comments can be taken as the input of the BC.

The BC has several questions about the proposed recommendation which are described below, along with some suggested modifications; however, the BC fully supports the general intent of the draft policy recommendation. 
Suggested changes or requests for clarification are noted below, embedded in a copy of the recommendation. Immediately following our suggested changes are further comments and suggestions. 
Suggested modifications to the Proposed Policy: 

1. Registrars must ensure that notices regarding availability and possible third-party access to personal data associated with domain name registrations actually be presented to registrants during the registration process in a manner that is easily visible and distinct to the registrant.   Linking to an external web page is not sufficient.

2. Registrars must ensure that these notices are set aside from other provisions of the registration agreement if they are presented to registrants together with that agreement. 

Alternatively, registrars may present data availability and data access notices separate from the registration agreement, as long as the registration cannot be completed until there is acknowledgement of the notice. The wording of the notice provided by registrars should  be uniform and based on guidance included in the consensus policy. 
3. Registrars must obtain a separate acknowledgement from registrants that they have read and understand these notices. This provision does not affect registrars' existing obligations to obtain registrant consent to the use of their contact information in the WHOIS system, as a registrant must permit such use before registration can occur.
General Input and Further Comments of the BC
The BC suggests that it is preferable to use the term “notice”, since the use of disclosure makes it sound as though the registrars are making the decision individually regarding the requirement to provide accurate data and to have that data included in the WHOIS database.

In fact, the registrant is required by current policy to provide accurate information and we believe that the purpose is to remind the registrants of their obligations.

Secondly, we recommend the use of uniform and consistent notices. We believe that the Registrars and the registrants are best served by using a uniform and consistent notice. We are concerned that it is possible to provide confusing notices regarding the obligation and wish to prevent that, or to have this viewed as a way to achieve a competitive advantage. 
It is the position of the BC that ensuring a fair and level playing field in the areas of policy/contract compliance is best supported by uniform and consistent notices; we also recommend that such notices should be developed with guidance by the Council’s relevant TF, with approval by Council, and drafted by the ICANN staff/legal counsel. 
We inserted the additional language to the last sentence in #3 in order to clarify that “consent” should not suggest that this is an option. Acceptance of this policy requirement is required before the registration can continue, as specified by current consensus policy of ICANN. 
Impact on BC members: The BC members are negatively impacted by inaccurate registrant data, since they are reliant upon WHOIS data for a number of uses, including policing their domain names, preventing fraud; defending against harmful and confusing uses of their trademark names by competitors, or for other negative purposes. They also heavily use WHOIS data in cooperation with law enforcement when dealing with fraud, and other civil legal issues, or in resolving and dealing with network problems. Thus accurate data is extremely important to the BC membership. The BC also endorses the need for registrants to be factually informed of their obligations.  We do not believe that entities, whether individuals or organizations/corporations should be allowed to register domain names without providing full and complete contact data that is kept accurate and up to date.
Implementation: As to the length of time it will take to implement the policy, it appears to us that the policy can be implemented expeditiously, once approved by the TF, and then the Council and sent to the Board for approval. The drafting of a standardized statement to be used for disclosure should be done by the ICANN staff/legal counsel, with the input and agreement of the Council, and should not be an onerous task, since there are many models of notice statements in the commercial and non commercial online world. 
As a part of approving the consensus policy, the Council could request from the registrars constituency preliminary advice on how long it might take to enable a uniform posting throughout the registrar community.  Understandably, the registrars will want to have this change supported by factual explanations that explain to the registrants in a neutral manner, the need for the change and the purpose of the change. However, it is the position of the BC that ICANN should not exclude those who are impacted by such changes, e.g. users/registrants as represented by the BC, ISPCP, IPC, Non Commercial representatives, At Large, from participating in any consideration about the development of a uniform posting notice, or any discussions about time frames. 
Further Recommendations to the TF: 
Extension to renewals: Further, we strongly recommend that this notice be required in any re-registration, or renewal of a registration. It is likely that the TF has taken that for granted in its deliberations, but we note it, in the event it has been overlooked.
Additional and related work of the TF: The TF is also examining “tiered access” at this time, and as a separate work item from the above proposed policy modification. In the view of the BC members, this TF should also be examining the availability of services that meet the needs of any registrant with a legitimate need for non display of data. This should include the availability of “anonymizing services” provided either by the registrar or third parties for a fee, and the soon to be available .post which seems to provide yet another solution for any registrant who needs to remain anonymous. 
In any event, the BC notes that its members fully support the gathering of full identifying and contact data, and that all data collected should be accurate, and that mechanisms to support the efficient and effective correction of data should be a priority. 

Timing of policy changes: However, since TF 3 is also considering a related possible policy change, the BC recommends that other policy changes related to WHOIS based on consensus policy be examined for possible aggregation, if feasible, and practical. We exclude the work on Tiered Access from this given its fledgling nature, but the work of the present TF3 should be considered for possible implementation at the same time as this policy change, should they both be accepted as consensus policy. Thus, if there are a number of changes approved as consensus policy, they all be made at one time, so that the registrars and registrants are not overburdened by multiple changes, introduced at different times.

Better Information and Educational resources by ICANN: Finally, the BC has from time to time noted that it supports the importance of ICANN itself providing easily available and distributed information about changes in policy.  

