GNSO Review – Phase One Paper

August 12, 2005

GNSO Review --  Proposed Terms of Reference

This document sets out, in draft form, some background documentation on the GNSO review, some proposed groups of questions and some suggestions for a way forward.  The document is designed to assist the Board and the Council define the Terms of Reference for an independent outside consultant to undertake the review in an efficient and timely way.

A draft project plan is being developed which includes critical dates for the work.  A full project plan will be developed which will enable smooth operation of the Review process once full authorization to proceed with the Review has been given by the Board at the Vancouver meeting.

A. Rationale

Under Article IV, Section 4 of the ICANN By Laws, ICANN is obligated to conduct a periodic review of ICANN's structure and operation including all Supporting Organisations and Advisory Committees.   The review of each supporting organisation should occur, if feasible, no less frequently than every three years.  The GNSO commenced operation at the time the Board approved the Transition Article of the ICANN By Laws on 15 December 2002, and will have been in operation for three years as of 15 December 2005.  The GNSO Review is to be completed as early in 2006 as possible.

At the 15 July 2005 Board meeting, a resolution was passed that:

…the ICANN Board hereby requests the GNSO Council to prepare with the ICANN staff and Board a “terms of reference” document to guide the independent entity outside consultant in conducting a review of the GNSO, and present the terms of reference to the Board for adoption at the meeting in December 2005 in Vancouver, Canada”.

B. Background Documents

The By-Laws provide the ultimate basis for and most useful information which can be used to inform this process.   The question components have been devised on the basis of these Articles.  A reference to the most recent GNSO Council review is also provided.  The ICANN website also has other background information on the evolution and reform process.

Article I:  Mission and Core Values 
Article III:  Transparency 

Article X:  Generic Names Supporting Organization 
Annex A:  GNSO Policy Development Process 
GNSO Council Review 2004
C. ICANN’s Operational Objectives

The objectives are organized according to the ICANN mission described in the Strategic Plan.  In brief, these objectives are to ensure the stability and security of the DNS; promote competition; support the policy making role of the supporting organizations and advisory committees and conduct outreach to promote education and use concerning the DNS. 
These operational objectives are paired closely with ICANN’s Core Values which include:

4. Seeking and supporting broad, informed participation reflecting the functional, geographic, and cultural diversity of the Internet at all levels of policy development and decision-making.

5. Where feasible and appropriate, depending on market mechanisms to promote and sustain a competitive environment.

6. Introducing and promoting competition in the registration of domain names where practicable and beneficial in the public interest.

7. Employing open and transparent policy development mechanisms that (i) promote well-informed decisions based on expert advice, and (ii) ensure that those entities most affected can assist in the policy development process.

8. Making decisions by applying documented policies neutrally and objectively, with integrity and fairness.

D. Review Scope


Neither the Luxembourg Board resolution nor Article IV, Section 4 of the By Laws provides any specificity about the scope of the review.  However, by using Articles, I, III and X and Annex A we can focus the review on those areas.  There are also some key terms to guide the work that is underpinned by a focus on good corporate governance; a commitment to objectivity during the review and to addressing, systematically, issues which arise as the organization matures.   
Key terms to guide the development of robust Terms of Reference which apply to all elements of the GNSO are listed below.  These have been identified through close reference to ICANN’s Core Mission, Values and By Laws especially Article X which refer to the GNSO’s operations.  In addition, feedback from GNSO Councillors, Board members, staff and others has been very helpful. The suggestions below do not, in any way, rule out any further consideration of other issues or preclude review of matters that arise during the course of the review.
1. Representativeness – within the GNSO as a whole, within the Council and within the constituencies.  Analysis in this area should include:

· whether the constituencies, on a global basis, represent the stakeholders they claim to represent; whether the constituencies operate in an open and transparent manner; whether constituencies are open to individuals or corporations who wishes to participate; whether the membership procedures are open and transparent and whether the current constituencies best reflect global representation of a diversity of stakeholder positions

· whether additional constituencies would capture input from stakeholders in the development of policies that are not currently represented

· whether there are any barriers to the participation of all who are willing to contribute to the work of the GNSO

· whether the ICANN community is satisfied with the policy advice it receives from the GNSO and if that advice could be improved in any way
· whether there is sufficient time and opportunity for advice and information from the GNSO constituencies

· whether other supporting organisations and advisory committees such as the At Large Advisory Committee and the Government Advisory Committee have effective opportunities to participate in the policy development process

2. Authority – of the GNSO Council to manage the bottom-up policy process.  Analysis in this area should include: 

· whether the GNSO Council manages the policy development process in a timely and efficient manner; whether the Council manages effectively open forums, mailing lists and public comment opportunities  
· whether the GNSO Council By Laws need amending in any way

· whether the Council has successfully implemented the recommendations of the GNSO Council review

Authority –  of constituencies to develop consensus policy positions.  Analysis in this area should include: 

· examination of whether there is fairness, to the maximum extent possible, within the constituencies

· whether weighted voting patterns skew policy outcomes
· work on whether the existing constituency structure could be rationalized; whether new constituencies should be formed; whether outreach to increase participation in the existing structure takes place
· examination of the appropriateness and effectiveness of the relationship between ICANN staff and the GNSO constituencies

3. Effectiveness – of the GNSO constituencies to conduct the policy development process and the GNSO Council to manage that process.  Analysis in this area should include: 

· examination of the time and resources taken by both Council and the Constituencies to develop policy positions
· examination of the benefit to all affected parties of the use of ICANN time and resources in developing policy positions

· examination is required of the existing PDP process and should include whether the PDP process needs to be amended to reflect new participants, different kinds of issues, more realistic timeframes for workflow and interaction with other ICANN entities and different ways of communicating policy positions
· analysis is required about whether ICANN is satisfied with the advice it receives from the constituencies to ensure that advice reflects best practice and the widest possible consultation with affected parties including other ICANN supporting organisations and advisory committees

4. Transparency – of operations of each GNSO constituency and of the GNSO Council.  Analysis in this area should include:
· whether decisions are made by applying documented policies neutrally and objectively; whether those entities which are affected by decisions have adequate mechanisms for participation

· whether policy decisions are made in a way which demonstrates that participants are accountable to the Internet community and whether statements of interest are explicitly made on each policy development program

· whether the GNSO’s website and the constituencies websites operate effectively as tools for transmitting a wide variety of procedural and substantive information on the policy development process.
E. Analysis and Measures
In developing the Terms of Reference it is particularly important to ensure the establishment of objective analysis and measuring tools.  This section is mapped against the ICANN By Laws and the GNSO rules within those By Laws.  
1) Operational Analysis and Statistics
a) To inform the work baseline statistics from each of the GNSO constituencies and the GNSO Council are required.  Those statistics (based on, for example, facts and figures about voting patterns, membership rates, membership costs, and participation rates) will provide a frame for understanding the component parts of the GNSO and the GNSO Council.  Each constituency will be asked to provide this information, in a consistent format, across a range of question areas.
2) Quantifying Representativeness, Authority, Effectiveness & Transparency
a) These concepts can be measured objectively and subjectively.  A range of tools could be used including one-to-one interviews, literature searches and online analysis.  These tools may be developed in consultation with the evaluators.  Analysis of groups who are not participating in ICANN meetings and reasons for that is also required. Any barriers to entry need to be identified and addressed.  Comparisons with other organisations need to be made.
b) The examination of the PDP process needs to be structured to measure timelines, process, output and implementation
3) Mapping Relationships and Interactions
a) Internal relationships – with the board, staff and other interactions between all ICANN’s constituencies
b) External relationships – with the broader Internet using community, the public and private sector
4) Capturing and Mapping Perceptions 


a) Interpretation and examination of the use of concepts used in the By Laws such as “open and transparent manner”, “fairness”, “consensus”, “bottom-up policy development” is required.
  

F. Proposed Time Line
Friday 12 August – feedback received on initial questions to council, board and staff.  Paper distributed to Council for consideration prior to 18 August Council tele-conference
Thursday 18 August – GNSO Council meeting – Feedback received from GNSO Council members
Tuesday 23 August – distribute formalized paper which captures 18 August Council feedback.  Present information paper to ICANN Board
Friday 23 September – GNSO constituency views sought and final paper completed.

Monday 31 October  - detailed Terms of Reference paper submitted to the Company Secretary for inclusion in Board papers 

Monday 14 November -  proposed Board resolution drafted to action the Terms of Reference recommendations

Sunday December 4 – Vancouver Board meeting.  Approval of Terms of Reference and resolution to proceed with review which must be completed in 2006
Saturday 10 December – Release Terms of Reference and completed Request for Proposal from evaluators
Friday 13 January 2006 -- Appointment of independent consultant
A fully developed project plan will be released after further consultations.
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