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STATUS OF THIS DOCUMENT

This is the Preliminary Issue Report requested by the GNSO Council at its 12 April 2012
meeting on the protection of names and acronyms of certain international
organizations, (i.e., International Governmental Organizations (IGOs) and Non-
Governmental Organizations such as the Red Cross/Red Crescent (RCRC) and the
International Olympic Committee (I0C). This report is to be published for public
comment, and is to be followed by a Final Issue Report to be published after the closure

of the public comment forum.
SUMMARY

This report is submitted to the GNSO Council in response to a request received from the
GNSO Council pursuant to a motion submitted by Mary Wong and carried during the 12

April 2012 GNSO Council teleconference meeting.
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. Executive Summary

This Issue Report is published in response to a GNSO request on the issue of evaluating
whether to protect the names of international organizations at the top level and second
level in new gTLDs. As described in greater detail below, this topic is within the scope of
the GNSO'’s policy development authority under the ICANN Bylaws. Staff recommends
that the GNSO Council should consider whether or not to initiate a PDP as an approach
to develop any additional policy advice in response to Board requests on the topic of
whether to create additional protections to only certain types of international
organizations in new gTLDs. Should the GNSO Council approve a PDP, Staff
recommends that the scope be limited to certain types of international organizations.
Specifically, the working group should evaluate protections for (i) international
governmental organizations, and (ii) international organizations that are not-for-profit,
and receive the benefit of additional protections under multiple treaties and statutes
globally. Other international organizations, such as global multi-national for-profit
corporations and international not-for-profit organizations that do not have specific
treaty or statute protections should be excluded from this PDP, as it does not appear

that the GNSO Council intended to consider initiating a wide-reaching PDP at this time.

In addition, given that there are currently no special protections provided for the second
level, Staff suggests that in considering whether to initiate a PDP that will consider such
protections, the GNSO should consider the minimum time to complete a PDP, and the
extra resources that may be necessary to produce policy recommendations that could

be acted upon by the ICANN Board in a timely fashion.

A Public Comment Forum will be opened on this Preliminary Issue Report, and will be
followed by the publication of the Final Issue Report. The GNSO Council will then
consider whether to commence a PDP on this issue following the publication of the Final

Issue Report.
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In addition to other elements of this Issue Report, the ICANN community is encouraged
as part of the public comment forum to comment on whether the PDP should be

focused on additional protections for: (i) only international organizations that are not —
for-profit AND are afforded unique protections under international treaties or national

laws in multiple jurisdictions, and/or (ii) all international governmental organizations.
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Il. Objective

This Preliminary Issue Report is published in response to a request by the GNSO Council
for anissue report as a required preliminary step before a PDP may be commenced on
the topic of whether ICANN should provide additional protections to the names of
certain international organizations at the first and second levels for names introduced
through the New gTLD Program. In its motion requesting this Issue Report, the GNSO

Council specified that the Issue Report should:

* Define the type of organizations that should be evaluated in any related PDP for

any such special protection at the top and second level; and

* Describe how the PDP could be structured to analyze whether ICANN should

adopt policies to protect such organizations at the top and second level.

This Report is designated as “preliminary” to allow for Community input and dialogue
prior to the publication of the Final Issue Report. A Public Comment Forum on this
Preliminary Issue Report will be opened for a period of 21 days, to be followed by a

reply period of 21 days.
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lll. Background

A. Request from the ICANN Board With Regard to IGOs

Issues regarding whether Intergovernmental Organizations (IGOs) should receive special
protection for their names have been raised throughout the development of the New
gTLD Program. The latest inquiry to re-examine this issue emerged as a result of a
request from the ICANN Board in response to letters received from the OECD and other
IGOs in December 2011.* Specifically, IGOs are seeking that ICANN provide protections
that, at a minimum, are similar to those afforded to the Red Cross and 10C in the
Applicant Guidebook. In addition, IGOs are seeking a pre-emptive mechanism to

protect their names at the second level.

On 11 March, 2012, the ICANN Board formally requested that the GNSO Council and the
GAC provide “policy advice on the IGO’s request. [Such] policy advice on the expansion

2
" Ina

of protections will inform ICANN in providing a meaningful response to the 1GOs.
response dated 26 March 2012, the Chair of the GNSO Council stated the Council’s
position that the IGOs should first work with the GAC in providing any policy advice on
this matter to the Board, and that the GNSO Council would review the policy
implications of any advice the GAC ultimately provides to the Board, upon the Board’s

request to do so.?

The GNSO Council did not request this Preliminary Issue Report in direct response to the
Board’s request to the GAC and GNSO on the IGO issue. However, the IGO request was

taken into account in the adopted motion requesting this Report along with other

! The IGO letter to the Board is posted at http://gnso.icann.org/mailing-
lists/archives/council/pdfL7aQlrvBge.pdf

? The Board letter to the GNSO and GAC on the IGO issue is posted at: http://gnso.icann.org/mailing-
lists/archives/council/pdfKA1ANE1330.pdf

3 The GNSO Council response to the Board’s letter on the IGO issue is posted at:
http://gnso.icann.org/correspondence/gnso-to-board-igo-names-26mar12-en.pdf
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comments received from the community related to the GNSO Council-adopted
recommendations for the protection of Red Cross and International Olympic Committee
names (see Section B below).* As a result, the scope of this Preliminary Issue Report
includes an evaluation of whether to protect the names of both international
government and non-government organizations at the top level and second level in new

gTLDs.
Recent Policy Work With Regards to the Red Cross and Olympic Movements.

During the Dakar Meeting on 27 October 2011, the GNSO Council convened an informal
drafting team to focus on the narrower issue of whether the Red Cross/Red Crescent
(RCRC) and the International Olympic Committee (I0C) should receive special
protections beyond those currently afforded to them in the Applicant Guidebook. This
drafting team, known as the IOC-RC Drafting Team, was convened to respond to the
Board’s 20 June 2011 Singapore resolution with regard to the protection of names of
the RCRC and the I0C during the first round of applications (the “Singapore resolution)
and in particular, to a subsequent GAC proposal to permanently protect the RCRC and
I0C names at both the top and second levels (which is described in more detail in

Section IV below).

In the Singapore resolution, the Board authorized the President and CEO to implement

the New gTLD Program “which includes the following elements:

1. the 30 May 2011 version of the Applicant Guidebook

<http://www.icann.org/en/topics/new-gtlds/comments-7-en.htm>,

subject to the revisions agreed to with the GAC on 19 June 2011,
including: ...(b) incorporation of text concerning protection for specific

requested Red Cross and IOC names for the top level only during the

4The GNSO Motion requesting this Preliminary Issue Report is posted at:
http://gnso.icann.org/meetings/minutes-council-12apr12-en.htm
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initial application round, until the GNSO and GAC develop policy advice

based on the global public interest.....

The I0C-RC Drafting Team produced a set of recommendations’ that were published for
public comment on 2 Mar 2012, and were subsequently modified during the March
2012 Costa Rica ICANN Meeting before adoption by the GNSO Council at its special
meeting on 26 March 2012. These recommendations, which were forwarded to the
ICANN Board for consideration, are described in greater detail on Annex 3 to this

Report.

At its 10 April 2012 meeting The ICANN Board’s New gTLD Program Committee
considered the GNSO recommendations but decided not to change the Applicant
Guidebook.® In its rationale for this resolution, the Committee observed that although
“the GNSO’s recommendations were well taken, the Committee opted for preserving
the status quo. As protections already exist, when balanced with the accountability and
operational issues posed by changing the Applicant Guidebook at that time, the
Committee noted that “the public interest will be better served by maintaining the
status quo.... Nothing in the Committee's action or this rationale is intended to preclude
the consideration of the GNSO recommendations for future rounds of applications

within the New gTLD Program.”

B. Development of the New gTLD Program & Earlier Issue Report on the Issue of

Dispute Handling for IGO Names and Abbreviations

In 2005, the GNSO undertook a two-year policy development process to consider the

introduction of new generic top-level domains, or gTLDs. During this process, the GNSO

> No Report was published by the I0C-RC Drafting Team, but the recommendations were supported by a
“rough” consensus of the Drafting Team.

® The resolution and preliminary report of the New gTLD Committee’s consideration of the GNSO Council’s
recommendations with regard to the RCRC/IOC is posted at:
http://www.icann.org/en/groups/board/documents/resolutions-new-gtld-10apri12-en.htm

and http://www.icann.org/en/groups/board/documents/prelim-report-new-gtld-10apri2-en.htm
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considered a number of issues, including, whether to create special protections for

trademark holders, and specifically, IGOs for the New gTLD Program.

In 2007, Staff published a GNSO Issue Report at the request of the GNSO Council on the
issue of dispute handling for IGO Names and Abbreviations,” which recommended, in
part, that:

* New gTLD agreements could provide for protection of IGO names and
abbreviations as a contractual condition for new gTLDs

* Separate Dispute Resolution Procedure be developed for IGO names and
abbreviations as domain names at the second or third level in new gTLDs

* A framework be developed for handling objections or challenges related to IGO
names and abbreviations in the upcoming application round for new gTLDs

However, the GNSO Council motion to initiate a PDP on the issues and
recommendations stemming from the 2007 Issue Report failed to gather the requisite
number of votes. ® As a result, a PDP was not initiated and no specific
recommendations were adopted by the GNSO Council with regard to protection of IGO

names and abbreviations in new gTLDs at that time.

In 2008, the ICANN Board adopted 19 specific GNSO recommendations to guide the
introduction of new gTLDs, in accordance with certain allocation criteria and contractual

conditions. Among these 19 GNSO recommendations were the following:

No. 2- Strings must not be confusingly similar to an existing top-level domain or a
Reserved Name.

No. 3- Strings must not infringe the existing legal rights of others that are
recognized or enforceable under generally accepted and internationally
recognized principles of law.

No. 5- Strings must not be a Reserved Word.?

" The GNSO Issue Report is viewable at: http://gnso.icann.org/issues/igo-names/issues-report-igo-drp-

15jun07.pdf.
& See GNSO Council minutes posted at: http://gnso.icann.org/meetings/minutes-gnso-20dec07.html

® A footnote to the recommendation clarified that “Reserved word limitations will be included in the base
contract that will be available to applicants prior to the start of the application round.”
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If a PDP is initiated, these Board-adopted recommendations may need to be evaluated
and, it is possible that the PDP could produce policy recommendations on creating
additional protections that would require a modification of these GNSO

recommendations.

Since the Board’s approval of the New gTLD policy in 2008, ICANN has undertaken an
open and transparent implementation process to address stakeholder concerns,
including the protection of intellectual property rights and community interests,
consumer protection, and DNS stability. Teams of recognized experts were convened in
the areas of intellectual property, consumer protection, DNS market economics, registry
operations, linguistics and internationalized domain names, and root server stability to
address the “overarching issues” raised by the ICANN community. This multi-year public
participation process included consultations with governments, businesses, NGOs, law

enforcement, and the at-large Internet community.

Specifically, the Board formed the Implementation Recommendation Team (IRT)
comprised of 18 intellectual property experts to develop specific rights protection
mechanisms for new gTLDs. The IRT final recommendations were reviewed by a cross-
constituency based team (the Special Trademark Issues or ST team) to provide a multi-
stakeholder consensus view. These combined efforts produced an enhanced set of
trademark protections for new gTLDs (which are described in more detail in Section I1l.D
below). Neither the IRT nor the STI proposed unique protections for the names or

acronyms of any international organizations.

These trademark protections have been further improved through the participation of
many in the broader Internet community, including a number of national governments
via participation in ICANN’s Governmental Advisory Committee (GAC). This led to the

Board’s Singapore resolution, which provided for special treatment of certain IOC and
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RCRC names, at the top level for the first round of applications in the New gTLD
Program. No other international organizations were included in the moratorium

created by the Board.

C. Protections Available to International Organizations Under the Current Version of

the Applicant Guidebook (AGB)

International organizations — like other entities - may take advantage of several

protections afforded under the New gTLD Program®®, including:
Top-Level Protections

After the close of the application window, information on applied-for strings will be
made publicly available. At that time, any party, including international organizations
will have the ability to review the applied-for strings to determine if any raise concerns,
and will have the opportunity to avail themselves of the objection processes if the
applied-for string infringes on specific interests set out in the Applicant Guidebook
“AGB”, which include:

* Infringement of legal rights, particularly intellectual property rights;

* Approval of new TLDs that are contrary to generally accepted legal norms
of morality and public order as recognized under principles of
international law; and

* Misappropriation of community names or labels.

In addition, an Independent Objector has been appointed, and has the ability to file
objections in certain cases where an objection has not already been made to an
application that will infringe the latter two interests listed above. The Independent

Objector will act solely in the best interest of the public.

The latest Guidebook is posted on the ICANN website. Supporting documentation is available through
the “New TLDs” button at www.icann.org.
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The legal rights objection includes a specific ground for objection that may be applicable
to many IGOs. An IGO is eligible to file a legal rights objection if it meets the criteria for
registration of an .INT domain name. See Applicant Guidebook, section 3.2.2.2, at
http://newgtlds.icann.org/en/applicants/agb/objection-procedures-11jan12-en.pdf.
Those criteria include:

* a) Aninternational treaty between or among national governments must have
established the organization; and

* b) The organization that is established must be widely considered to have
independent international legal personality and must be the subject of and
governed by international law.

The specialized agencies of the UN and the organizations having observer status at the

UN General Assembly are also recognized as meeting the criteria.

7

In addition, a holder of a word mark that is “specifically protected by statute or treaty
may also avail itself of the Post-Delegation Dispute Resolution Procedure (PDDRP), for
use where it appears that a registry (at the top level) is affirmatively infringing the

complainant’s mark. More information on the PDDRP is available in Section 6.1 of the

Applicant Guidebook.

Second Level Protections

Word marks that are specifically protected by a statute or treaty are eligible for
protection through the Trademark Clearinghouse, the Trademark Claims process, and

Sunrise protections required in the New gTLD Program.

Through the Trademark Clearinghouse, mark holders will have the opportunity to
register their marks in a single repository that will serve all new gTLDs. Currently,
trademark holders go through similar rights authentication processes for each separate

top-level domain that launches.

New gTLD registries are required to use the Trademark Clearinghouse in two ways. First,

they must offer a “sunrise” period — a pre-launch opportunity for rights holders to
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register names in the new gTLD prior to general registration. Second, a Trademark
Claims service will notify rights holders of domain name registrations that match records

in the Clearinghouse for a period of time at the beginning of general registration.

The Trademark Clearinghouse will increase protections, as well as reduce costs for mark

holders such as the IGOs.

The PDDRP, discussed in relation to the top level, also affords protection for activity at
the second level. At the second level the PDDRP provides an avenue whereby mark
holders can file a dispute against a registry, rather than a registrant, if through a
registry’s affirmative conduct there is a pattern or practice of the registry’s bad faith
intent to profit from the sale of infringing names and the registry’s bad faith intent to

profit from systematic registration of names infringing the complainant’s mark.

The New gTLD Program also affords mark holders a new form of alternative dispute
resolution for clear-cut cases of abuse by domain name registrants. The Uniform Rapid
Suspension System (URS) is a streamlined version of the Uniform Domain Name Dispute
Resolution Policy (UDRP) process, providing trademark holders a quicker and simpler

process through which infringing registrations at the second level can be “taken down.”

IV. Advice from ICANN Advisory Committees

A. Statement from the At-Large Advisory Committee (ALAC)

In its Statement dated 23 March 2012,** the ALAC noted its concerns with
regards to the reservation of domain names related to the Olympic and Red
Cross movements. ALAC sees no substantial reason to afford to the Red Cross

and the International Olympic Committee protections not available to other

" The full text of the ALAC Statement is posted at:
http://www.atlarge.icann.org/correspondence/correspondence-23mari2-en.htm
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rights holders. It observes that substantial objection procedures were put in
place in the New gTLD Program, well capable of addressing all concerns about
confusion and misuse. ALAC further observes that the GAC, which has raised the
concerns about these names, has its own objection and advice mechanisms in

place within the New gTLD Program.

Moreover, there are many in the At-Large Community who believe specifically
that specially entrenched protection of olympic-related names is against the
global public interest. ALAC notes that many legitimate uses of the word
"olympic" and its derivatives are used for airlines, cameras, restaurants, paint,
and numerous businesses around the world with no connection to the Olympic
athletic movement or the IOC. These businesses are not currently seen to be
confusing with the Olympic movement, and ALAC believes that needless

restriction on these names -- beyond what already exists -- is publicly harmful.

The ALAC statement “specifically advises and requests the ICANN Board to
reconsider its directions regarding the Red Cross and Olympic names as being
ultimately against the global public interest.” From ALAC's perspective, this
matter should be reviewed with the purpose of giving the ICANN Board guidance
on the global public interest related to making changes to previously-approved
multi-stakeholder consensus not to provide special protections for the Red Cross

and Olympic names.
B. Correspondence from the GAC on the topic of IGOs

In its response to the New gTLD Program Committee’s 10 April 2012decision not to
adopt the GNSO recommendations to provide special protection for the I0OC and RCRC

names at the top level,*? the GAC reaffirmed “its previous advice that the 10C and Red

2 The GAC letter is posted at: http://www.icann.org/en/news/correspondence/dryden-to-crocker-icann-
board-12apri2-en.pdf
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Cross and Red Crescent should be protected at the top and second levels, given that
these organizations enjoy protection at both the International level through
international treaties (e.g. the Nairobi Treaty and the Geneva Conventions) and through
national laws in multiple jurisdictions. The GAC considers the existence of such two-
tiered protection as creating the criteria relevant to determining whether any other
entities should be afforded comparable enhanced protection.” The GAC “advises that in
the event that additional IGOs are found to meet the above criteria, this would be a
consideration in the formulation of GAC advice for IGO protections in future rounds, as
well as consideration of protections for IGOs, more generally.” However, it is the GAC
position that “no additional protections should be afforded to IGOs beyond the current

protections found in the Applicant Guidebook, for the current round.”

C. Communications from the GAC with respect to the RCRC/I0C

In correspondence [to whom?] dated May 26, 2011," the GAC stated:
“The Reserved Names List

Following the GAC’s exchange with the Board on 20 May regarding the requests
from the International Olympic Committee (IOC) and the International Red Cross
and Red Crescent Movement for the key words most directly associated with
their respective Charters and unique humanitarian missions to be added to the
Reserved Names list, the GAC emphasizes that it would not support the
extension of the reserved list into a de facto ‘Globally Protected Marks List’
(GPML). In fully supporting these two specific requests, the GAC recognizes that
they are made by two global, non-profit, humanitarian organizations whose
property is protected by special legislation in many countries, in the IOC’s case

over thirty nations representing over 4.5 billion people which is approximately

13 http://archive.icann.org/en/topics/new-gtlds/gac-comments-new-gtlds-26may11-en.pdf
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sixty-five percent of the world’s population. The GAC supports ICANN’s
continued application of very tightly drawn criteria for inclusion on the reserved
names list and the GAC is unaware of any other international non-profit
organization that enjoys the level of special legislative protection across the
world afforded to the IOC and the Red Cross and Red Crescent movement that

justifies inclusion on the Reserved Names List.”

In response to the Board’s Singapore resolution allowing for the protection for specific
RCRC and and I0C names until the GNSO and GAC develop policy advice based on the
global public interest, the GAC forwarded the following proposal** to the GNSO Council

for its consideration:

“Proposal: ICANN should amend the new gTLD Registry Agreement to add a new
schedule of second-level reserved names. The new schedule should reserve those
terms most directly associated with the International Olympic Committee (I0C) and
the International Red Cross and Red Crescent Movement - terms that are protected
in international legal instruments and, to a large extent, in legislation in countries
throughout the world. These reserved names are provided in the attached Schedule
A." This proposal is intended to complement the permanent protection of Olympic

III

and Red Cross words to be implemented at the top leve

" The GAC Proposal is posted at:
https://gacweb.icann.org/download/attachments/1540128/GAC+advice+on+lOC+and+Red+Cross+Sep.+2
011.pdf?version=1&modificationDate=1317031625914

> The schedule of names is posted in the GAC proposal at:
https://gacweb.icann.org/download/attachments/1540128/GAC+advice+on+lOC+and+Red+Cross+Sep.+2
011.pdf?version=1&modificationDate=1317031625914
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V. Community Input

A public comment forum on the GNSO RCRC/IOC Drafting Team’s (“DT”) proposed
recommendations to provide special protection of certain RCRC and I0C names was
opened on 2 March 2012 and the Reply Period closed on 14 April 2012. This public
comment forum did not request comment on the broader question of whether to

protect the names of international organizations generally in the New gTLD Program.

The submitted comments reflected significant opposition to the DT’s recommendations.
Of the 17 commentators submitting comments on the DT proposal to protect the
RCRC/IOC names at the top level in new gTLDs, there were 14 submissions opposed to
the proposal, including two constituency groups: ALAC and the Non-Commercial
Stakeholder Group (“NCSG”). There were 3 submissions in support of the DT proposal
including two constituency groups, the Registry Stakeholder Group (“RySG”) and the
Intellectual Property Constituency (“IPC"), as well as the Red Cross, which participated

on the DT.

The majority of submissions in opposition were based on either: 1) the assertion that
the IOC/RCRC names are already adequately protected at the top level in the current
Applicant Guidebook (AGB), including the moratorium, the available objection
processes, other existing Rights Protection Measures (“RPMs”), and/or through
domestic trademark laws and international treaties; or 2) providing special protection
for the RCRC and I0C names would set a bad precedent and would invite similar

requests from numerous other organizations.

The following is a summary of the substantive comments related to the DT’s proposed

recommendations to protect the RCRC and IOC at the top level of new gTLDs.
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Lack of Clear Legal Basis or Proper Rationale for DT Proposal: The NCSG noted the

absence of a legal basis for extending special protection for these two entities (as

opposed to other possibly legitimate organizations).

Existing Protections for the Red Cross and I0C Names are Sufficient: Several

commentators raised the general point that international treaties and national
trademark laws already protect the names of these organizations. One commentator
stated that any protection for IOC names is unjustified because the case of the IOC is
based upon an international treaty which only protects their graphical trademark and
not the words “Olympic” or” Olympics,” while the Red Cross names are already
protected by existing international treaties. Another commentator believes the existing
Objection Process is sufficient to protect the RCRC/IOC names but proposes a fee waiver

for these two organizations and for those they file against.

Substantive Concerns over DT Recommendations: Two commentators expressed

specific substantive concerns with respect to the treatment of reserved names in that
no other entity has the same exception of allowing certain limited entities to register
the reserved name, and that allowing third parties to obtain a non-objection letter
would in effect allow the Red Cross and IOC to license their name to certain parties.
Also, expanding the list of protected names to as many languages as possible would
expand the protection beyond the scope of what is actually afforded to these names by
international law and treaties. These commentators also suggested that any protections

granted should be reviewed before the second round of new gTLD applications.

Proposal Not in Global Public Interest due to Effect on Legitimate Uses and the

Perceived Expansion of Protections on Similar Organizations: A few commentators

believe that the DT recommendations providing special protection only for these two
entities are not in the global public interest because there are other similar
organizations that should also benefit from any special protections granted to the RCRC

and I0C.
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The Red Cross and I0C are Distinguishable and Should be Treated Differently: Several

commentators believe that the Red Cross and IOC are distinguishable from each other in
that the Red Cross is a humanitarian organization while the 10C is not, and that the Red
Cross has a “quasi-diplomatic” status; and that therefore, they should be treated

differently for the purposes of affording protection.

Comments Supporting Special Protections for the RCRC/IOC Names: The RySG and the

Red Cross believed that special protections for the RCRC/IOC names were justified by
international law and the criteria established by the GAC (i.e., organization names
protected by both international treaties and domestic laws), while the IPC believes that
the proposal provides a reasonable and balanced process for according the I0C and

RCRC additional and properly calibrated protections.

Other Humanitarian and Treaty-Protected Organizations Should Have Similar Special

Protections: A group of legal counsels from several IGOs believe that their organizations
should be afforded the same protections available to the RCRC and I0C based on
protections required under international intellectual property-related treaties and also,
that IGOs provide humanitarian and other services that are in the global interest.
Another commentator questioned why the criteria established by the GAC -- protection
under international law and protection under national law -- does not apply to other

IGOs.
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VI. Impact of Expanded Protections on International

Organizations

A. Impact on IGOs
In their letter to the ICANN Board,® several representatives from the IGO community
expressed concerns related to the increased potential for the misleading registration

and use of IGO names and acronyms in new gTLDs.
The letter notes that:

“1GOs represent a wide range of vital causes such as public health, labor
practices, food security, peace-keeping operations, containment of weapons
proliferation, sustainable economic and social development and reconstruction,
trade and commerce standards, children’s rights, refugees, disaster relief,
fundamental scientific research and other public policies. Abusive registration of
IGO names and acronyms harms these causes. It also imposes a serious
enforcement burden on IGOs, which should not have to divert their public

resources for this purpose.”

B. Impact on the RCRC and the I0C

The I0C-RC Drafting Team requested both the RCRC and the IOC to provide information
with regard to how significant the problem of unauthorized domain name registrations
of their respective terms is at the second level of current gTLDs, and why each
organization believes that the existing rights protection mechanisms in the New gTLD
Program are inadequate. The full responses submitted by the RCRC and IOC are in

Annex 4. A brief summary is provided below.

'® The letter from several IGOs to the ICANN Board is posted at:
http://www.icann.org/en/news/correspondence/igo-counsels-to-beckstrom-et-al-13dec11-en.pdf
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With regard to how significant the current problem is with unauthorized or abusive use
of their respective names, both the RCRC and 10C gave specific examples of
unauthorized use of their names at the second level, with the 10C providing evidence
that there were “hundreds” of such unauthorized registrations often for illegal and/or
illicit purposes within a representative two-month period in 2011. The RCRC reported
that recent humanitarian crises have demonstrated both an increase in and the ease of

abusing the RCRC names for fraudulent purposes.

Both the RCRC and I0C also believe that the current rights protection mechanisms in the
New gTLD Program are inadequate to protect their names from unauthorized or
fraudulent use primarily because of what they believe would be the “prohibitive” cost of
using these mechanisms versus having their names precluded from registration at the
second level. Both organizations specifically raised the Uniform Rapid Suspension
System as an example, with the IOC estimating that with the expected hundreds or even
thousands of new registrations at the second level of new gTLDs, using the URS
proceedings would cost “hundreds of thousands of dollars every year,” citing its current
estimated cost of $300 to $S500 per proceeding, and taking into account attorney fees,
staff and time resources for monitoring and enforcing their rights. Both the RCRC and
I0C believe that this increased burden will take away valuable resources needed for
their respective good will missions. In addition, the 10C believes that the sheer volume
of cases would “outstrip” the existing rights protection mechanisms, making them

inadequate to address the harm brought about by infringement.

C. Impact on Legitimate Users of the Names of International Organizations

Several public comments in opposition to the IOC-RC Drafting Team proposals
highlighted concerns that expanding protections could adversely affect legitimate uses
of the names of international organizations. ALAC notes that many legitimate uses of

the word "olympic" and its derivatives are used for airlines, cameras, restaurants, paint,
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and numerous businesses around the world with no connection to the Olympic athletic
movement or the IOC. These businesses are not currently seen to be confusing with the
Olympic movement, and ALAC believes that needless restriction on these names --

beyond what already exists -- is publicly harmful.

For example, ALAC notes that “Olympic” and “Olympic” have long been used as or in
commercial brands (for example, Olympic Wine, Olympic Paints & Stains), entity names
(for example, Olympic Medical Corp.), place names (for example, the Greek town of
Olympia, the Olympic National Park in the U.S.) or even ship names (for example, RMS
Olympic). In fact, several organizations - both for profit and non-profit - having their
business and establishment in Ancient Olympia Greece, expressed their great concern
about the potential impact the GNSO Drafting Team’s proposed recommendations may
have upon the communities within Ancient Olympia and Greece in general. Therefore,
ALAC believes that any prohibition on the use of the Olympic names and words similar
to “Olympic”, especially at the second domain level, may infringe upon a great number

of legitimate users’ right to use these terms.
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VII. lIssues to Explore in a PDP

Given the Board Request for policy advice on whether IGOs should be afforded the same
special protections as provided for the RCRC and |OC at either the top level and/or
second level, Staff suggests that a PDP if initiated, should consider the following issues

to help determine such policy advice.
A. Definition of “International Organizations”

The GNSO Council requested that this Issue Report address the protection of names of
“international organizations.” Although there is no universal definition, Wikipedia
defines “International Organizations” as an organization with an international

membership, scope, or presence.
According to Wikipedia, there are two main types:

“International nongovernmental organizations (INGOs): non-government

organizations that operate internationally. There are two types:

1. International non-profit organizations. Examples include the World

Organization of the Scout Movement, International Committee of the

Red Cross and Médecins Sans Frontieres.

2. International corporations, referred to as multinational corporations.

Examples include The Coca-Cola Company and Toyota.

Intergovernmental organizations, also known as international governmental
organizations (IGOs): the type of organization most closely associated with the
term 'international organization', these are organizations that are made up
primarily of sovereign states (referred to as member states). Notable examples

include the United Nations (UN), Organization for Security and Co-operation in
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Europe (OSCE), Council of Europe (CoE), European Union (EU; which is a prime

example of a supranational organization), and World Trade Organization (WTO).

In addition to the other issues discussed in this Preliminary Issue Report, the ICANN
community is especially invited to comment during the public comment forum on
whether the PDP should be focused on additional protections for: (i) all international
organizations (which includes multi-national corporations), (ii) only international
organizations that are not-for-profit AND are afforded unique protections under
multiple international treaties or statutes, and/or (iii) all international governmental

organizations.
B. Quantifying the Entities to be Considered For Special Protection

In evaluating whether to grant special protections to all or a subset of “international
organizations”, research should be conducted to quantify the number of potential
entities that could benefit from any new policies in this regard. Specifically, the PDP
Working Group should seek to identify how many International Organizations, IGOs,
NGOs, or other applicable subsets exist, and whether creating a policy that benefits
these groups will adversely affect other legitimate applicants and domain-name

registrants.

For example, limited research on this topic reveals that, according to the Union of
International Associations,'’ the number of IGOs alone may exceed 5,000 entities, while

the number of active non-profit non-governmental entities exceeds 35,000 entities.*®

" The Union of International Associations (UIA) is a research institute and documentation centre, based in
Brussels. Non-profit, apolitical, independent, and non-governmental in nature, the UIA has been a pioneer
in the research, monitoring and provision of information on international organizations, international
associations and their global challenges since 1907. The UIA is best known for the Yearbook of
International Organizations, the Encyclopedia of World Problems and Human Potential, the International
Congress Calendar, and its former journal Transnational Associations. The compilation of the Yearbook by
the UIA has received the full approval and support of the Economic and Social Council of the United
Nations. For more information, see: http://www.uia.be/yearbook.

8 see: http://www.uia.be/yearbook-international-organizations-online.
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C. Scope of Protections under International Treaties/Laws for RCRC/IOC Names

In its correspondence dated 14 September 2011, the GAC lists various treaties in its
rationale for its support of special protections of specific RCRC and IOC names. In
addition, both the RCRC and the IOC have submitted documentation to the IOC-RC

Drafting Team in support of special treatment of their names.

Should the GNSO Council initiate a PDP on this topic, Staff recommends that the
Working Group evaluate the breadth and scope of protections granted under these

treaties and international laws.

For example, the Olympic symbol is specifically protected by the Nairobi Treaty on the

Protection of the Olympic Symbol;*° Article 1 of the Treaty provides that,

Any State party to this Treaty shall be obliged, subject to Articles 2 and 3, to
refuse or to invalidate the registration as a mark and to prohibit by appropriate
measures the use, as a mark or other sign, for commercial purposes, of any sign
consisting of or containing the Olympic symbol, as defined in the Charter of the
International Olympic Committee, except with the authorization of the
International Olympic Committee. The said definition and the graphic
representation of the said symbol are reproduced in the Annex.

Over 80 countries have signed the Nairobi Treaty, among which 31 countries have
enacted laws to protect the Olympic emblems and names.?® Although the Nairobi
Treaty only provides protection to the Olympic Symbol, the PDP-WG should evaluate
whether protection should nevertheless be extended to certain Olympic names, which
may serve the same identifying function or have the same indicative value as the

protected symbol.

' WIPO Nairobi Treaty Protection of the Olympic Symbol, September 26, 1981 at
http://www.wipo.int/treaties/en/ip/nairobi/trtdocs wo018.html

2% See Schedule B in GAC proposal to protect Red Cross and IOC names at:
https://gacweb.icann.org/download/attachments/1540128/GAC+advice+on+IOC+and+Red+Cross+Sep.+2
011.pdf?version=1&modificationDate=1317031625914
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Staff notes that protection of certain I0C terms exists under some national laws with
regard to certain Olympic-related words. The practice among some Treaty Member
States in protecting the Olympic symbol and names as inclusive of each other may
demonstrate state recognition of the indicative value of the Olympic names and that
state’s belief in the necessity of protecting the Olympic names in order to maintain the

integrity and reputation of the Olympic organizations.

For example, a cursory review of the U.S. law?® cited by the GAC reveals that the U.S.
Olympic Committee appears to be granted limited exclusive rights, with certain
exceptions, to the use of the following words: “United States Olympic Committee”,
"Olympic", "Olympiad", "Citius Altius Fortius","Paralympic", "Paralympiad", "Pan-

American", "America Espirito Sport Fraternite", or any combination of those words.

The exceptions to the exclusivity under U.S. law identifies certain legitimate uses of
these words by parties other than the IOC, including certain pre-existing uses of these
words and certain geographic reference rights to the use of the word "Olympic" as a
trademark for businesses, goods and services related to the naturally occurring

mountains or geographical region in the State of Washington.?*  Staff recommends that

* See the Ted Stevens Olympic and Amateur Sports Act. 36 U.S.C. 220501 et seq. (September 21, 1950,
posted at: http://uscode.house.gov/download/pls/36C2205.txt, which provides:

(a) Exclusive Right of Corporation. - Except as provided in subsection (d) of this section, the corporation
has the exclusive right to use -

(1) the name "United States Olympic Committee";

(2) the symbol of the International Olympic Committee, consisting of 5 interlocking rings, the symbol of
the International Paralympics Committee, consisting of 3 TaiGeuks, or the symbol of the Pan-American
Sports Organization, consisting of a torch surrounded by concentric rings;

(3) the emblem of the corporation, consisting of an escutcheon having a blue chief and vertically
extending red and white bars on the base with 5 interlocking rings displayed on the chief; and

(4) the words "Olympic", "Olympiad", "Citius Altius Fortius", "Paralympic", "Paralympiad", "Pan-
American", "America Espirito Sport Fraternite", or any combination of those words.

?The exception under U.S. law provides states:

“d) Pre-Existing and Geographic Reference Rights. - (1) A person who actually used the emblem described
in subsection (a)(3) of this section, or the words or any combination of the words described in subsection
(a)(4) of this section, for any lawful purpose before September 21, 1950, is not prohibited by this section
from continuing the lawful use for the same purpose and for the same goods or services.

(2) A person who actually used, or whose assignor actually used, the words or any combination of the
words described in subsection
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the PDP Working Group explore exceptions such as these that exist under current laws,
as this may inform the policy development on ways to reduce impact on legitimate uses

of these terms.

Protection of the RCRC emblems and names has long been recognized by the
international community. With regard to the Red Cross names, the Geneva Convention
specifies protections related to the Red Cross, Red Crescent, Red Crystal, and Red Lion
and Sun emblems, and the use of the words “Red Cross” and “Geneva Cross.” Articles

38, 44, 53, and 54 of the Treaties of the Geneva Conventions provide that,?

Article 38: " As a compliment to Switzerland, the heraldic emblem of the red cross
on a white ground, formed by reversing the Federal colours, is retained as the
emblem and distinctive sign of the Medical Service of armed forces. Nevertheless,
in the case of countries which already use as emblem, in place of the red cross, the
red crescent or the red lion and sun on a white ground, those emblems are also
recognized by the terms of the present Convention. "

Article 44: With the exception of the cases mentioned in the following
paragraphs of the present Article, the emblem of the Red Cross on a white
ground and the words “Red Cross”, or “Geneva Cross” may not be employed,
either in time of peace or in time of war, except to indicate or to protect the
medical units and establishments, the personnel and material protected by
the present Convention and other Conventions dealing with similar matters.
The same shall apply to the emblems mentioned in Article 38, second
paragraph, in respect of the countries which use them. The National Red
Cross Societies and other Societies designated in Article 26 shall have the
right to use the distinctive emblem conferring the protection of the
Convention only within the framework of the present paragraph.

(a)(4) of this section, or a trademark, trade name, sign, symbol, or insignia described in subsection (c)(4)
of this section, for any lawful purpose before September 21, 1950, is not prohibited by this section from
continuing the lawful use for the same purpose and for the same goods or services.

(3) Use of the word "Olympic" to identify a business or goods or services is permitted by this section
where - (A) such use is not combined with any of the intellectual properties referenced in subsection (a)
or (c) of this section; B) it is evident from the circumstances that such use of the word "Olympic" refers to
the naturally occurring mountains or geographical region of the same name that were named prior to
February 6, 1998, and not to the corporation or any Olympic activity; and (C) such business, goods, or
services are operated, sold, and marketed in the State of Washington west of the Cascade Mountain
range and operations, sales, and marketing outside of this area are not substantial.”

23 Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
(Geneva Convention No.l), Aug. 12, 1949, 6 UST 3114, TIAS No.3362, 75 UNTS 31.
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Article 53: The use by individuals, societies, firms or companies either public
or private, other than those entitled thereto under the present Convention,
of the emblem or the designation ‘Red Cross’ or ‘Geneva Cross’ or any sign or
designation constituting an imitation thereof, whatever the object of such
use, and irrespective of the date of its adoption, shall be prohibited at all
times.

Article 54: The High Contracting Parties shall, if their legislation is not already
adequate, take measures necessary for the prevention and repression, at all
times, of the abuses referred to under Article 53.

The Treaties of the Geneva Conventions have been ratified by 194 countries.?* In
addition, the Red Cross emblems and names are protected by national law in multiple
jurisdictions.?> Although the words “Red Crescent” “Red Crystal” and “Red Lion and
Sun” are not universally protected under the Geneva Convention, they are offered

protections in countries that recognize those words.

24 http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=375&ps=P.

25 See Schedule B in GAC proposal to protect Red Cross and IOC names at:
https://gacweb.icann.org/download/attachments/1540128/GAC+advice+on+IOC+and+Red+Cross+Sep.+2
011.pdf?version=1&modificationDate=1317031625914
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Red Cross Emblem Red Crescent Emblem

Red Crystal Emblem Red Lion and Sun Emblem

In addition, national legislation, such as in the United States,® specifies penalties for
using the Red Cross emblem except for the American Red Cross, the sanitary and
hospital authorizes of the Armed Forces, and those uses which were lawful on the date
the law was enacted. Examples of such prior use include Johnson & Johnson’s (J&J)
trademark of the red cross emblem on its products, which J& J asserts were not
invalidated by the U.S. statute. According to a statement filed by J&J in connection with

its lawsuit filed against the American Red Cross,

26 http://www.gpo.gov/fdsys/pkg/USCODE-2010-title18/htm|/USCODE-2010-title18-partl-chap33-
sec706.htm
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“J&J began using the Red Cross design and “Red Cross” word trademarks in
1887, predating the formation of the American Red Cross. The Company has had
exclusive rights to use the Red Cross trademark on commercial products within
its longstanding product categories for over 100 years. “*’

These examples highlight the need for a PDP to fully examine the legal basis for
extending special protections for the RCRC/10C, specifically, and, possibly a broader
group of international organizations, to include IGOS, and NGOs, should the working

group propose to broaden the scope of the already existing protections in the AGB.

D. Distinguishing between the RCRC/IOC From Other International Organizations

IGOs assert that they should be afforded the same special protections provided for the
RCRC and IOC at the top and second levels. The IGOs also claim that given they are
recognized to have the capacity to enter into agreements with states and also amongst
themselves under the 1986 Vienna Convention, they should be treated to have the
same legal status as states, which implicates a right to exclusive use of its names for top

level and second level domain names.

Given the Board request to provide policy advice as to whether IGOs should be provided
special protections at the top level and/or second level, staff suggests that a PDP would
need to consider whether IGOs or other international organizations are distinguishable
from the RCRC and IOC which have been afforded special protections at the top level at

least for the initial round of new gTLD applications.

A preliminary comparison of IGOs with the RCRC and IOC demonstrates some basic

similarities and differences between them:

Similarities:

27http://www.businesswire.com/porta|/site/goog|e/index.jsp?ndmViewId=news view&newsld=20070808
006213&newsLang=en
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1) Certain IGOs, for example, the United Nations, have the same level of
international influence and reputation as the Red Cross Movement and the Olympic

Movement.

2) Although the IGOs are established to serve different functions and objectives,
they are all non-profit entities for public interest purposes and can be easily

distinguished from corporations in this aspect.

3) Some IGOs, especially the well-known ones, to a greater or lesser extent, have

had their names misused or abused in domain names.

Differences:

1) There are specific treaties to protect the Red Cross emblems and names and to
protect the Olympic Symbol, but, according to the GAC, no other entities have similar
treaty and national law protections in multiple jurisdictions. It may be useful for the
PDP Working Group to independently confirm whether any other entities have similar

treaty & multi-national-type protections.

2) The IGO names have different levels of international recognition, depending on
how long the IGO has been in existence; the number of its member states; how
frequently its symbols and names are utilized in public media; and the number of
countries in which it has offices and operations. Many IGOs have a much lower level of

international recognition than the Red Cross Movement and the Olympic Movement.

3) To date, there has been no information submitted to demonstrate that IGOs
suffer the level of unauthorized or fraudulent use of their names as the RCRC or I0OC do,
or to demonstrate the need for a time-sensitive remedy for the misuse or abuse of their

names as for example, the RCRC when natural disasters occur.
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E. Criteria Under Which International Organizations Qualify for Special Protection

Given the number of entities that qualify as IGOs as well as NGOs and which may
request special protections at the top level of new gTLDs and/or the second level, the
potential for case-by-case reviews by the GNSO to extend special protections would be
overwhelming. A PDP, if initiated, should consider establishing a set of objective criteria
which would determine whether an international organization would qualify for special

protection. Such criteria could include, but not be limited to:

1) the criteria which the GAC established for proposing special protection for the RCRC
and 10C, i.e. non-profit, humanitarian organizations whose names are currently
protected by existing international treaties and national laws in multiple

jurisdictions;

2) the criteria for an international organization to register a .INT domain name:

a. aninternational treaty between or among national governments must have

established the organization; and

b. the organization that is established must be widely considered to have
independent international legal personality and must be the subject of and

governed by international law;

3) the duration of an international organization’s existence;

4) the number of member states in the international organization;

5) how frequently its symbols and names are utilized in public media;

6) the number of countries in which the international organization has offices and

operations.
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VIIl. STAFF RECOMMENDATION

Scope

In determining whether the issue is within the scope of the ICANN policy process and
the scope of the GNSO, staff and the General Counsel’s office have considered the

following factors:
Whether the issue is within the scope of ICANN’s mission statement
The ICANN Bylaws state that:

“The mission of The Internet Corporation for Assigned Names and Numbers
("ICANN") is to coordinate, at the overall level, the global Internet's systems of
unique identifiers, and in particular to ensure the stable and secure operation of

the Internet's unique identifier systems. In particular, ICANN:

1. Coordinates the allocation and assignment of the three sets of unique

identifiers for the Internet, which are
a. domain names (forming a system referred to as "DNS");

b. Internet protocol ("IP") addresses and autonomous system ("AS") numbers;

and,
c. protocol port and parameter numbers.
2. Coordinates the operation and evolution of the DNS root name server system.

3. Coordinates policy development reasonably and appropriately related to

these technical functions.”
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Evaluating whether to grant additional protections in New gTLDs to international
organizations is within the scope of ICANN’s mission in that the proposed policy is
reasonably and appropriately related to the technical function relating to the manner in

which domain names are allocated.
Whether the issue is broadly applicable to multiple situations or organizations.

The issue is broadly applicable to all international organizations that have names for

which they would like receive additional protections in the New gTLD Program.

Whether the issue is likely to have lasting value or applicability, albeit with the need

for occasional updates

The resolution of this issue is likely to have lasting value or applicability with respect to

any new TLDS approved in the New gTLD Program and second level domains.
Whether the issue will establish a guide or framework for future decision-making

Any policy developed on this issue will serve as a guide or framework for future

decision-making for those international organizations that are similarly situated.
Whether the issue implicates or affects an existing ICANN policy

The issue directly implicates the implementation of the New gTLD Program, which
resulted from a series of policy recommendations developed by the GNSO Council and
approved by the ICANN Board. Specifically, the PDP work may re-evaluate the following
GNSO Council Policy recommendations as described in the Final Report on the

introduction of new gTLDS:*®

*® The GNSO’s Final Report on the Introduction of New Generic Top Level Domains dated 8 August 2007 is
posted at: http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm
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No. 2: Strings must not be confusingly similar to an existing top-level domain or
a Reserved Name.

No. 3: Strings must not infringe the existing legal rights of others that are
recognized or enforceable under generally accepted and internationally
recognized principles of law.

No. 5: Strings must not be a Reserved Word. This recommendation is
accompanied by a footnote stating: “Reserved word limitations will be included
in the base contract that will be available to applicants prior to the start of the
application round.”

Recommended action

ICANN staff has confirmed that the question of whether to provide special protections
for the names of international organizations at the top level and second level of new

gTLDs are within the scope of the ICANN policy process and the GNSO.

Currently there is a moratorium on the use of Red Cross and IOC names at the top level
of new gTLDs during the initial round only; and there is no protection afforded to these
names at the second level. The ICANN Board has requested the GNSO Council for policy
advice on whether to provide additional special protections for the Red Cross and 10C
names at the top and/or second levels, and whether to provide similar special
protections to IGOs. It is recommended that the GNSO Council should consider whether
or not to initiate a PDP as an approach to develop any additional policy advice in

response to the Board’s requests.
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IX. Conclusion and Next Steps

It is recommended that the GNSO Council consider whether or not to initiate a PDP on
the topic of whether to create additional protections to only certain types of
international organizations in new gTLDs, namely (i) IGOs, and (ii) INGOs that also have
been afforded protections under international treaties and national laws in multiple
jurisdictions. If the GNSO Council decides to initiate a PDP, it is also suggested that the
GNSO Council consider the minimum required timeline to complete a PDP, and that
extra resources may be necessary to produce recommendations that could be acted
upon by the ICANN Board in a timely fashion, relevant to the type of protections
recommended at either the top or second level of new gTLDs. (E.g, implementing a
second level protection policy recommendation before the designation of new gTLD

strings from the initial round).

This Issue Report will be subject to a Public Comment Forum. A Final Issue Report will be
published following the closing of the Public Comment Forum on this Preliminary Issue

Report.
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Annex 1- GNSO Council Resolution on 12 April 2012

Motion to request an Issue Report on the protection of names and acronyms of IGOs

Whereas on September 7, 2007 the GNSO Council approved by supermajority vote a
PDP on new gTLDs with a number of recommendations, none of which afforded special

protection to specific applicants;

Whereas the GNSO Council passed a resolution approving new protections for the first
round of the new gTLD program as recommended by the GNSQO's International Olympic

Committee (I0C) and Red Cross/Red Crescent (RC) Drafting Team;

Whereas this resolution indicated that further discussions were required on associated
policies relating to protections for certain international organizations at the second

level, if any;

Whereas comments have been received coincident with the motion that included
requests from international governmental organizations requesting the same protective
rights as those for the IOC/RCRC for the current and future rounds of the new gTLD

program;

And whereas various possible criteria for the grant of protective rights to such

organizations was suggested at the ICANN meeting in Costa Rica.
Now therefore be it resolved,

The GNSO Council requests an issue report to precede the possibility of a PDP that

covers the following issues:
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- Definition of the type of organizations that should receive special protection at the top
and second level, if any; and

- Policies required to protect such organizations at the top and second level.
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Annex 2- Excerpt of Board Resolution Pertaining to the

I0C and the RCRC

From the Singapore Meeting:

2. Resolved (2011.06.20.01), the Board authorizes the President and CEO to implement the

new gTLD program which includes the following elements:

1. the 30 May 2011 version of the Applicant Guidebook

<http://www.icann.org/en/topics/new-gtlds/comments-7-en.htm>, subject to

the revisions agreed to with the GAC on 19 June 2011, including: (a) deletion of
text in Module 3 concerning GAC advice to remove references indicating that
future Early Warnings or Advice must contain particular information or take
specified forms; (b) incorporation of text concerning protection for specific
requested Red Cross and 10C names for the top level only during the initial
application round, until the GNSO and GAC develop policy advice based on the

global public interest.....
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Annex 3- GNSO Council Resolution on 23 March 2012

20120326-1

Motion to recommend to the Board a solution to protect certain Red Cross/Red
Crescent (RCRC) and International Olympic Committee (I0C) names at the Top Level in

New gTLDS

Whereas, the Board Resolution 2011.06.20.01, authorized “the President and CEO to
implement the new gTLD program which includes . . . incorporation of text concerning
protection for specific requested Red Cross and I0C names for the top level only during
the initial application round, until the GNSO and GAC develop policy advice based on the
global public interest, . . ."

(http://www.icann.org/en/groups/board/documents/resolutions-20junl11-en.htm)

Whereas, the IOC/RC Drafting Team established by the GNSO Council has considered a
number of different options with respect to protections of both the IOC and the RCRC
terms at the top level and has proposed a solution to modify the ICANN staff’s
implementation of the Board Resolution as reflected in the Applicant Guidebook dated

January 12, 2012 (http://newgtlds.icann.org/en/applicants/agb);

Whereas, the IOC/RC Drafting Team has collaborated with the Government Advisory
Committee (GAC) during its deliberations in an attempt to identify a solution that

addresses GAC concerns;

Whereas, this proposed solution was posted for public comment on 2 March 2012 on an
expedited basis as a matter of urgency in order to enable the Board to consider its
adoption for the first round of new gTLD applications, which is scheduled to close on 12

April 2012;
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Whereas, the GNSO is mindful that implementation of the Board’s resolution is needed

to be available before the end of the Application Window;

Whereas, the GNSO intends that these recommendations be solely limited to the I0C
and RCRC;

Whereas, the GNSO recognizes that there might be a policy impact of the protection for

the IOC/RCRC for future rounds and at the second level; and

Whereas, therefore, the IOC/RC Drafting Team recommends that the GNSO Council
adopt this proposed solution as a recommendation for Board consideration and
adoption at its meeting in Costa Rica for the application period for the first round of new

gTLD applications’.

NOW THEREFORE, BE IT:

Resolved, that the GNSO Council adopts the following three recommendations of the

IOC/RC Drafting Team:

Recommendation

1: Treat the terms set forth in Section 2.2.1.2.3 as “Modified Reserved Names,”

meaning:

a) The Modified Reserved Names are available as gTLD strings to the
International Olympic Committee (hereafter the “IOC”), International Red Cross
and Red Crescent Movement (hereafter “RCRC") and their respective

components, as applicable.

b) Applied-for gTLD strings, other than those applied for by the IOC or RCRC, are
reviewed during the String Similarity review to determine whether they are

similar to these Modified Reserved Names. An application for a gTLD string that
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is identified as confusingly similar to a Modified Reserved Name will not pass this

initial review.

c) If an application fails to pass initial string similarity review:

i. And the applied-for TLD identically matches any of the Modified Reserved
Names (e.g., ".Olympic" or ".RedCross"), it cannot be registered by anyone other

than the IOC or the RCRC, as applicable.

ii. If the applied-for TLD is not identical to any of the Modified Reserved Names,
but fails initial string similarity review with one of Modified Reserved Names, the

applicant may attempt to override the string similarity failure by:

1. Seeking a letter of non-objection from the I0C or the RCRC, as

applicable; or

2. If it cannot obtain a letter of non-objection, the applicant must:

a. claim to have a legitimate interest in the string, and

demonstrate the basis for this claim; and

b. explain why it believes that the new TLD is not confusingly
similar to one of the protected strings and makes evident that it
does not refer to the I0C, RCRC or any Olympic or Red Cross Red

Crescent activity.

3. A determination in favor of the applicant under the above provision
(ii)(2) above would not preclude the IOC, RCRC or other interested parties
from bringing a legal rights objection or otherwise contesting the

determination.
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4. The existence of a TLD that has received a letter of non-objection by
the 10C or RCRC pursuant to (ii)(1), or has been approved pursuant to
(ii)(2) shall not preclude the IOC or RCRC from obtaining one of the
applicable Modified Reserved Names in any round of new gTLD

applications.

Recommendation 2: Protect the IOC/RCRC Terms in as many Languages as Feasible

The GAC has proposed that the I0C and RCRC “names should be protected in multiple
languages---all translations of the listed names in languages used on the Internet...The
lists of protected names that the IOC and RC/RC have provided are illustrative and

representative, not exhaustive.” The Drafting Team recommends that at the top level
for this initial round, the list of languages currently provided in Section 2.2.1.2.3 of the

Applicant Guidebook are sufficient.

In addition, the Drafting Team also notes that even in the unlikely event that a third
party applies for an I0C or RCRC term in a language that was not contained on the list,
the 10C or RCRC, as applicable, may still file an applicable objection as set forth in the

Applicant Guidebook.

Recommendation 3: Protections must be reviewed after the first round and that
review should include consideration of changing the language to general requirements

rather than naming specific organizations.

In its proposal, the GAC has recommended that the protections for the I0C and RCRC
should not just apply during the first round of new gTLDs, but should be a permanent
protection afforded for all subsequent rounds. The Drafting Team recognizes that
permanently granting protection to the IOC and RCRC may have policy implications that

require more work and consultation so that protections may be reviewed.
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Resolved, that the GNSO submits this proposed solution for Board consideration and
adoption at its next meeting as a recommended solution to implement Board Resolution

2011.06.20.01 for implementation in the first round of new gTLD applications.
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Annex 4- Submissions by RCRC and I0C in Response to
GNSO IOC/RC Drafting Team Questions

Issue: Proposal for protection
of red cross and red crescent names at second level

Questions and answers

Submitted by International Committee of the Red Cross
17 April 2012

1. Introduction

On behalf of the International Committee of the Red Cross (ICRC), the International
Federation of Red Cross and Red Crescent Societies (IFRC) and the American Red
Cross (collectively, the “Red Cross/Red Crescent”), the purpose of the present
document is to provide some elements of response to the questions put by the Drafting
Team's pertaining to the protection of the red cross, red crescent and red crystal
denominations and related names from registration as Second Level Domain names.

We take note with regret of ICANN's recent Board decision of 10 April to maintain the
Applicant Guidebook unchanged, and thus despite the GNSO's recommendation to
extend the protection of the Red Cross/Red Crescent names in new gTLD's. We
nevertheless hope that the recommendation by the GNSO for the reaffirmation and
extension of the current moratorium on the registration of the red cross and red crescent
names and related denominations (hereafter “designations”) will be endorsed in the
nearest future and thus in due consideration for the global public interest which the
protection of these denominations constitutes.

2. What is the legal justification and rationale for the protective regime due to
the designations?

Reference is made herewith to the GNSO Council Board Resolution adopted in
Singapore on 20 June 2011, as well as to the advisory memorandum submitted by the
Chair of the Government Advisory Committee to the Chairman of the GNSO Council on
14 September 2011, which provides a thorough analysis of the legal protections
awarded to the designations under international humanitarian law and under the
domestic law of a wide number of countries.

The GAC memorandum also included the recommendation that the new gTLD Registry
Agreement add a new schedule of second level reserved names. The following speaks
to the current proposals and options put forward to the Drafting Team pertaining to
second level gTLDs. It is indeed felt that the legal and policy considerations defining the
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protection of the designations under international humanitarian law should be made to
extend this regime to the second level and that the denominations should be designated
in the future as reserved or "forbidden" names at the second level in all new gTLD's. The
Red Cross/Red Crescent looks forward to actively participating in this important
discussion.

As highlighted in our past communications to the Drafting Team, practice shows that
misuse of the red cross/red crescent designations is not a theoretical question and that
misuse or fraudulent use of the denominations is common occurrence, and thus
sometimes with adverse consequences to the image and humanitarian operations of the
International Red Cross and Red Crescent Movement and its respective components in
the field. Practice shows that such instances often occur on the internet at the second
level for ccTLDs as well as existing gTLDs and that this poses a significant burden on
the Red Cross/Red Crescent to address and put a stop to such abuses.

While the proposal set forth by the Drafting Team relates to both the IOC and Red Cross
and Red Crescent names, the following relates only to the Red Cross/Red Crescent
designations (i.e., red cross, red crescent, red crystal, red lion and sun, Magen David
Adom).

3. What is the primary function of the red cross/red crescent designations ?

The protection awarded to the designations of the Red Cross/Red Crescent finds its
legal foundations in universally ratified international treaties — namely the 1949 Geneva
Conventions, today ratified by 194 States. These distinctive designations sit at the very
heart of international humanitarian law and the protection of victims of war. The
emblems enjoy two distinct purposes:

* to serve as the emblem of protection of the medical services of armed forces on
the battlefield;

* to serve as the emblem of identification of the respective components of the
International Red Cross and Red Crescent Movement.

It is therefore logical that States in the GAC are today mobilised in order to uphold the
protection of those designations. If one were to refer here to language of the gTLD
Applicant Guidebook, one could say that the global public interests at stake here rest
primarily in a concern to uphold the protection of victims of war and of those caring for
them on the battlefield. Any misuse or misrepresentation of those protected
designations, or any imitations thereof, are liable due to the confusion they create within
the community as well as in the minds of combatants on the battlefield, to undermine
both the protection of victims and the access of the Red Cross and Red Crescent to
situations of humanitarian crises and to affected communities.

The above carries the following two conclusions:
. the protection awarded to the red cross, red crescent or red crystal

designations or related denominations does not result from any trademark
protection or registration;
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. due to the global public interest highlighted above, primary stakeholders
are the States that are parties to the 1949 Geneva Conventions, which therefore
carry under international humanitarian law the primary obligation and the
responsibility to enforce the protection of the said denominations in their own
domestic jurisdiction and legal orders - as shown by the GAC advisory note and
the list of domestic laws in force in many jurisdictions worldwide.

The Red Cross / Red Crescent have of course a strong vested interest in upholding the
protection of their designations, primarily as they are themselves entitled to display the
designations and to use the latter for indicative purposes.

4. Besides those persons and services which may use the emblems and their
denominations in their protective function, who else is entitled to use of the
names of the red cross or the red crescent for indicative purposes?

The respective components of the International Movement of the Red Cross and Red
Crescent Movement enjoy the entitlement under the 1949 Geneva Conventions to use
the designations as a means of identification (this is referred to under international
humanitarian law as the “indicative use” of the emblems and their names). Again, this
indicative use flows from international law and not from a legal rights' argument, which
would be grounded, for example, in domestic trademark laws.

As indicated above, the Red Cross/Red Crescent has a vested interest in ensuring the
protection of the designations from all forms of misuse or misrepresentation. In this
regard, it should be recalled:

* the role and mandates of the components of the International Red Cross and
Red Crescent Movement (namely the International Committee of the Red Cross -
ICRC, the International Federation of Red Cross and Red Crescent Societies and
the 188 National Red Cross and Red Crescent Societies recognised within the
Movement) are defined in international treaties and under the Statutes of the
Movement (adopted by States on the occasion of the Movement’s International
Conference). These include a unique status and specific mandates to act in
situations of crises, be they armed conflicts and other situations of violence,
natural disasters and other humanitarian emergencies.

. the role and responsibilities devolved upon the components of the Red
Cross and Red Crescent in support of their national authorities to monitor and to
undertake appropriate démarches in the event of misuse of the emblems and
their names in any all form, including on the internet, and thus, in support of
public authorities. The ICRC enjoys in this respect a particular mandate as
guardian or curator of international humanitarian law, including the latter's
protective legal regime on the emblems and their denominations. National Red
Cross and Red Crescent Societies, often with the support of the ICRC and the
International Federation, enforce the protection of the emblems and the
designations.

e as it is the case for the emblems of the red cross and red crescent themselves,
the latter's denominations and designations must at all times be protected from
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misuse or misrepresentations. Such misuses also represent risks of potential
damage to the reputation and perception of the Red Cross/Red Crescent and to
their operations in favour of vulnerable persons and communities affected by
armed conflict, natural disasters and other humanitarian emergencies. Any
misuse of the designations at any time erodes the respect that belligerents and
civilians have for the Red Cross / Red Crescent, thus compromising its ability to
fulfil their humanitarian mission. This is in particular the case if one considers that
the red cross and red crescent emblems and their denominations are frequently
the object of misuse by private companies on the internet, and thus often with
malversative aims. To refer to the wording of the Applicant Guidebook, these are
designations, which, in practice, are particularly vulnerable to internet fraud and
abuse, as illustrated inter alia by the numerous instances of fraudulent use
witnessed in recent humanitarian crises, such as the South-East Asian tsunami,
the earthquake in Haiti or the tsunami and ensuing nuclear crisis which affected
Japan last year.

Considering the distinct humanitarian roles and mandates of the respective components
of the International Red Cross and Red Crescent Movement, preserving and protecting
the red cross and red crescent denominations hence represents another central
dimension of the global public interest that the protection of these names represents.

5. Are the denominations red cross and red crescent and related
denominations particularly at risk of abuse on the internet and what is the practice
of the respective components of the International Red Cross and Red Crescent
Movement in addressing such instances ?

Under the Geneva Conventions of 1949 and their Additional protocols, States have clear
obligations and enjoy the primary responsibility to prevent and repress the misuse of the
red cross and red crescent names. In the implementation of these duties, Governments
are generally assisted by the Red Cross and Red Crescent actors, which enjoy a
statutory responsibility to act. Such a role is in particular devolved upon the ICRC in its
role as guardian of international humanitarian law and to National Red Cross or Red
Crescent Societies in support of their respective public authorities.

In accordance with international humanitarian law, the protection of the denominations
must be implemented and instances of misuse repressed on the Internet as in any other
context.

Practice in this regard demonstrates that the red cross, red crescent and red crystal
denominations are frequently abused and that this is increasingly happening. Recent
humanitarian crises of a global scope demonstrate the ease with which scams making
use of the denominations for fraudulent aims can be set up.

The components of the International Movement of the Red Cross and Red Crescent
frequently encounter instances of misuse and infringements of the denominations
whether the use of e-mail addresses or domain names and are faced with the challenge
of tackling such misuse in support of competent authorities.
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While misuse or fraud on the Internet is typically perpetrated by people using e-mail
addresses, the use of domain names is common. Such examples include:

- websites of organisations making use of the denominations without entitlement.

As an example of a recent instance of misuse we may cite the case of an Italian based
organisation by the name "Garibaldi Red Cross". Due to the engagement of the said
organisation in community projects in different countries around the globe (e.g. in Peru
and other countries in South-Amerca) and the risk of confusion between the said
organisation and its activities and the local Red Cross or Red Crescent Societies in the
countries concerned, a sustained strategy was developed to address the issue both in
the countries concerned and in Italy, where the organisation is incorporated. The issue
has not yet been settled despite sustained efforts on the part of the Italian Red Cross to
put an end to this misuse and to convince the said organisation to opt for a different
emblem and name. (http://redcrossgaribaldi.org).

- websites espousing a Red Cross or Red Crescent identity for fraudulent or
malversative aims.

One among a range of very recent instances included for example an organisation
claiming to be operating in various conflict theatres under the name "European Red
Crescent", including of press reports of its activities in a number of Middle Eastern and
African countries, and including a donation link. Subsequent efforts the Red Cross and
Red Crescent to locate the organisation in the field or by the French Red Cross to
contact the organisation at its alleged Paris Headquarters proved unsuccessful. The
website of the "European Red Crescent" is today no longer accessible online
(http://www.croissant-rouge-européen.org).

National Societies are hence frequently faced with instances of scam e-mails and
websites, thus absorbing many resources in tracing perpetrators and achieving
appropriate remedy — hence resources which could have otherwise reached the
vulnerable persons and communities the Red Cross and Red Crescent is intended to
serve. The American Red Cross is currently compiling illustrations of misuse on the
Internet, which it has recently faced, including the approximate cost of filing and pursuing
UDRP complaints or other enforcement actions to stop the abuse. Further data is also
currently being collected from other National Red Cross and Red Crescent Societies and
will be submitted as soon as possible.

It is further highlighted that the International Committee of the Red Cross is already
disbursing large sums of money annually to maintain ownership and supervise over 250
names under the existing gTLD system. Furthermore, certain domain names related to
the denominations and to the International Red Cross and Red Crescent Movement and
its components have also been purchased in the past by third parties and the process to
recover these names has in some instances proven burdensome.

6. Why are existing mechanisms enshrined in the Applicant Guidebook
deemed '"insufficient" to ensure the protection of the denominations from
registration at the second level ?
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The elements provided above pertaining to the frequent abuse and misuse of the red
cross, red crescent and red crystal names and related denominations represent a key
argument to the effect that these names require to be reserved and duly protected from
registration at both first and second level, and thus as a preventive measure.

Should the new top level domain names offer the possibility to register the red cross/red
crescent denominations and result in the registration of hundreds of unauthorised new
second level domains, the costs involved for the Red Cross and Red Crescent in
monitoring and effectively addressing unauthorized domain names could rapidly become
prohibitive. Such expenses would also have to be taken from the budgets of the
respective Red Cross and Red Cross organisations and prove difficult to justify to our
donors.

While we have only partial information on the rights protection mechanisms foreseen for
intervention at the second level, in particular the Uniform Rapid Suspension system, it is
understood that the initiation and conduct of such proceedings will represent a
substantial investment in human and financial resources, which could once again
become prohibitive under the multiplication of the new gTLD's.

This, it is felt requires that the protection of the denominations be duly foreseen and
enshrined within ICANN's rules and procedures in advance of registration, through the
definition of the red cross, red crescent and red crystal names and related
denominations as reserved names, the consideration of these names under a String
Similarity review and, as regards second level domain names, the adoption of a new
schedule of second level reserved names to the new gTLD Registry Agreement.

7. What is the Red Cross/Red Crescent’s view of the respective proposals put
forward, further to the GAC's recommendations, to support the protection of the
red cross, red crescent and red crystal names and related denominations at the
second level ?

As a result of the above, we wish herewith to express our support and endorsement for
the following propositions and options stipulating in particular that

»  The red cross and red crescent names should be reserved at the second level in
all new gTLDs and that the schedule of second level reserved names in
the new gTLD Registry Agreement should be made to include all of the
red cross and red crescent denominations set forth in Schedule A in the 6
UN languages (Section 2.2.1.2.3 of the Applicant Guidebook);(in line with
Question 1, Option 2(a)(1) of the Q & A received on 25 February);

»  The reserved names should be treated as "modified forbidden names" that can
only be registered by the applicable organisations or their component
parts (namely the respective components of the International Red Cross
and Red Crescent Movement: the International Committee of the Red
Cross, National Red Cross and Red Crescent Societies and their
International Federation) (in line with Question 2, Option 2 of the Q & A
received on 25 February).
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The Red Cross and Red Crescent also strongly recommends that the protection of

the reserved/forbidden names be extended to cover not only identical
terms or matches, but also strings similar or liable to confusion with the
reserved names, and therefore be subjected to any future String Similarity
review to be implemented at the second level. This is in our view
indispensable to preserve the denominations from misuse and imitations.
New registries should also be encouraged and supported to broaden the
protection, not only against similar strings and imitations of the
denominations ("confusingly similar strings"), but also to the translations
of the reserved ("forbidden names") in additional languages. As had been
discussed in the past, a list of translations of the reserved names in
respective languages is being developed and could be provided in this

view.

In conclusion, Red Cross/Red Crescent wishes to thank the Drafting Committee for this

opportunity to comment on this important issue.

NB:  For a full overview of the protective regime of the red cross, red crescent and red
crystal names and related denominations under international humanitarian law, see inter
alia the Study on the use of the emblems: Operational and commercial and other non-
operational issues. See in particular Question 50: "How should misuse of the emblem
and the name on the Internet be dealt with?" (pp. 309-313). The Study is accessible at

http://www.icrc.org/eng/resources/documents/publication/p4057.htm.

+++++
Names and emails for points of contact:

Stéphane J. Hankins
International Committee of the Red Cross (ICRC)
shankins@icrc.org

Christophe Lanord

International Federation of Red Cross and Red Crescent Societies (IFRC)

christophe.lanord@ifrc.org

Debbie Hughes
American Red Cross
debra.hughes@redcross.org
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17 April IOC Submission

Dear all,

Introduction— The ICANN Board recently resolved to leave unchanged the
protections it has provided to the Olympic and Red Cross names at the top
level in Section 2.2.1.2.3 of the Applicant Guidebook. That Section of the
Applicant Guidebook is based on the ICANN Board's Singapore resolution
to protect the Olympic and Red Cross names, and will govern the first round
of generic Top Level Domain applications, soon to be revealed. It may be
modified in the future, based upon experience.

The Drafting Team's present task is to implement the Governmental
Advisory Committee's proposal for protection at the second level of new
generic Top Level Domains. This proposal, as implemented, should
complement the protection at the top level.

At our last Drafting Team teleconference, the group members
identified four key questions, the answers to which will inform our
discussion about protecting the Olympic names at the second level of new
gTLDs.

How significant is the problem posed by unauthorized
registrations of Olympic domain names?

Every month, hundreds of unauthorized persons register Olympic
domain names at the second level. The attached search reports, taken from
two representative months in 2011, show hundreds of unauthorized second-
level Olympic domain name registrations. Even though this is a violation of
national laws protecting the Olympic marks, cybersquatters continue to prey
upon the Olympic marks, and the demand for Olympic domain names
continues unabated. This infringement is currently taking place in the
22 existing top-level domains. If the number of top-level domains is
increased by 500 to one thousand, there will undoubtedly be a
corresponding increase in unauthorized registrations of Olympic domains at
the second level.
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These unauthorized registrations--often for pornographic, gambling or
auction sites--dilute and tarnish the Olympic trademarks, and attempt to
exploit for commercial gain the good will created by the Olympic
Movement. The unauthorized domains already oblige the IOC and its
National Olympic Committees to expend significant amounts of time and
money on monitoring and enforcement activities.

2. Why are the existing Rights Protection Mechanisms
inadequate to address this harm?

The sheer volume of unauthorized registrations renders the Rights
Protection Mechanisms costly, burdensome, and ineffective. In the year
2000, the IOC filed an action under the U.S. Anti-Cybersquatting
Consumer Protection Act against 1,800 unauthorized Olympic domain
names. (See attached Complaint.) Although the suit resulted in a judgment
in the IOC's favor, and almost all of the unauthorized domain names were
canceled, the cybersquatters returned, registering hundreds more
unauthorized Olympic domains every month (see the attached monthly
monitoring reports). If hundreds or thousands of infringing, unauthorized
Olympic domain names are registered at the second level in 500 to 1,000
new top level domains, the cost of monitoring and attempting to curtail the
rampant infringement of the Olympic marks would be prohibitive.

The least expensive Rights Protection Mechanism, the Uniform Rapid
Suspension system, would cost an estimated $300 to $500 per
proceeding; given the burgeoning number of unauthorized Olympic second
level domain names, URS proceedings would cost hundreds of thousands of
dollars every year. If one adds the cost of time expended by attorneys and
other personnel required to monitor the infringing domains and bring
enforcement actions--an undertaking that would require a full-time staff
dedicated solely to that task--it becomes apparent that enforcement through
this rights protection mechanism would be prohibitively expensive.

The sui generis legislation that the GAC has cited single out the
Olympic Movement for protection because governments have
recognized the Olympic Movement's unique visibility and heightened risk of
infringement. Ordinary trademark rights protection mechanisms would
divert the Olympic Movement's resources away from its mission.
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Thus, the Rights Protection Mechanisms would be outstripped by the
volume of infringing second-level Olympic domains; that is why they are
inadequate to address the harm.

3. What effect would the limited protection proposed by the
GAC have on addressing the harms identified?

We agree that the current proposal, protecting against identical
matches of OLYMPIC and OLYMPIAD, would not, at first, cover all
infringing second-level domain name registrations. But this initial protection
in 500 to one thousand new top-level domains would prevent registration of
as many as two thousand Olympic domain names. That alone is a great
benefit. The scope of protection at the second level could be evaluated and
modified based on experience. And new registries can be encouraged to
provide broader protection of similar strings and protection in additional
languages.

4. To what extent does the IOC have registrations of the
OLYMPIC and OLYMPIAD marks in the six United Nations
languages?

The table below illustrates protection of the Olympic marks in
trademark registrations. We are still working to identify registration
numbers in Arabic and Russian, and will supplement them below as soon as
possible.
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Language Protection Word(s) Protected
English U.S. Trademark Reg. No. 2,777,890 Olympic
New Zealand Reg.No. 810307 Olympiad
U.K. Reg.No. 2340841 Olympiad
Chinese Chinese Trademark Reg.No. 623897 Olympic (BEFRUCTY)
Chinese Trademark Reg.No. 623896 Olympiad (B #APCHR)
hi d I Olympic Games
Chinese Trademark Reg.No. 623898 (EARUC S S )
French Swiss Trademark Reg.No. P408297 Olympique
Swiss Trademark Reg.No. P410106 Olympiade
Spanish Spanish Trademark Reg. No. MO796125 Juegos Olimpicos
Spanish Trademark Reg. No. MO795576 Olimpiada
Arabic TBD TBD
Russian TBD TBD
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