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Comments Submitted by the Motion Picture Association

on the Generic Names Supporting Organization’s

Whois Task Forces Preliminary Reports
The Motion Picture Association (MPA)
 represents seven major international producers and distributors of films, home video material and television programs. On behalf of its Member Companies, the MPA conducts investigations around the world, assists with the criminal and civil litigation generated by such cases, and conducts education outreach programs to inform movie fans around the world about the harmful effects of piracy. The MPA’s anti-piracy activities have helped to transform entire markets from pirate to legitimate, benefiting video distributors, retailers, and foreign and local filmmakers alike. Our member companies are devoting substantial effort and resources to the development of a wide range of digital entertainment content and services – including on the Internet – and have thus a vital interest in the orderly and secure operation of the Domain Names System (DNS).  

The MPA and its member companies make extensive use of Whois information both in their efforts to fight online copyright infringement of motion pictures, and in policing their trademarks for the purposes of investigating infringement and cybersquatting.  Prompt access to reliable Whois information allows the MPA to quickly contact those responsible for suspect or illegal online activity, including posting motion pictures to websites, to ensure that the website is taken down or the infringing material removed.  

Through its participation in the Copyright Coalition on Domain Names (“CCDN”), the MPA has commented in previous Whois policy development processes and welcomes the opportunity to submit comments on the three Whois Task Force Preliminary Reports of the Generic Names Supporting Organization (GNSO).  Our comments will be brief, focusing on the tiered access recommendation in the Task Force 1 and 2 reports, and a number of the accuracy enhancing recommendations of Task Force 3.

Tiered Access: Task Force 1 Recommendations C.7, C.8 & Task Force 2 Recommendation 3.5
The MPA strongly believes that continued availability of publicly accessible, real-time, extensive Whois data is vital for online enforcement efforts.  The recommendations on tiered access in the Task Force 1 and 2 reports – which seek to separate Whois information into two different levels of access, available to different users – represents a radical departure from the status quo.  Instead of having real-time access to publicly available Whois information, most users would obtain access to only a public tier of technical information.  The more extensive “upper” tier information would only be available to certain qualifying users.  While we strongly believe that the current level and availability of Whois information should remain constant, we would consider such a tiered access proposal, if the benefits of the current system, including prompt access to qualified users (such as users engaged in IP enforcement), could be preserved.  

Before instituting such a system, a number of crucial questions must be answered.  These include:  What are the requirements for gaining access to the top tier?  Who would determine whether those requirements have been met?  Would users have to qualify for top tier access with each registrar or could they qualify with ICANN or another central authority?  What data elements would be available in the top tier?  Would more information be available than is now in the Whois database?  Who is going to pay for this system?  The registrars?  ICANN?  

Another question with respect to tiered access involves the disclosure of the Whois user’s identity to the registrant when querying Whois information about that registrant’s domain name.  There are situations, especially in online copyright enforcement, when disclosing a Whois requester’s identity would be detrimental to the purpose of the enforcement effort.  Additional questions remain about this aspect of tiered access system: When would a Whois user be required to divulge his or her identity?  Would they always have to disclose?  Only sometimes?  

Finally, we have concerns with respect to the ability of third party service providers to continue to collect and analyze Whois data for their clients.  We make extensive use of these important services in our fight against the online piracy of motion pictures.  If these services were in any way impeded by tiered access restrictions, our ability to combat copyright infringement would be impaired.  In all, these questions represent important issues that must be resolved before any tiered access system can be seriously considered.

Task Force 3 Recommendations    

The MPA’s chief concern with the current state of the Whois database is its wild inaccuracy, which makes enforcement much more time-consuming.  That delay poses serious threats in the online arena where unauthorized copies of motion pictures costing millions of dollars to produce can be illegally transmitted instantaneously, and without cost, across the world, in high quality digital formats.  The Task Force 3 Report makes numerous recommendations which we support as positive first steps toward actively improving the accuracy of the Whois database.  Specifically, we would like to identity some recommendations for further comment.  

We support Recommendation 5 which proposes the addition of two new data elements to the Whois database.  Including the date of last verification and the method of verification will help Whois users determine whether information for that domain name is reliable. Such reliability is crucial to locating those registrants engaged in infringing activities.

In addition, we support Recommendations 8, 9, and 10, which propose obligations for registrars to enforce the accuracy of Whois information that they have registered.  Registrars must bear some responsibility for the accuracy of the database, and these recommendations help to fulfill that purpose.  Specifically, we support Recommendation 10, which states that anytime a domain name registration is put on hold or cancelled due to false contact data, all other domain name registrations using that false data should also be cancelled or placed on hold. 

 Finally, the MPA supports Recommendation 12.  A system of graduated sanctions is an appropriate step to improving ICANN’s enforcement of registrar obligations, particularly the obligations surrounding Whois data accuracy.  There must be other penalties available to ICANN in addition to de-accreditation, a sanction so severe that ICANN has little desire to use it.  We believe a graduated sanctions system would give ICANN the incentive it needs to actively enforce contractual obligations under the Registrar Accreditation Agreement.  These obligations include the registrars’ requirements regarding Whois data accuracy.  Actively enforcing these obligations would, in turn, improve the accuracy of Whois as a whole.


The MPA thanks the Generic Names Supporting Organization for the opportunity to make these comments.
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� The MPA member companies include: Buena Vista International, Inc.; Columbia TriStar Film Distributors International Inc.; Metro-Goldwyn-Mayer Studios Inc.; Paramount Pictures Corporation; Twentieth Century Fox International Corporation; Universal International Films, Inc.; and Warner Bros. Pictures International, a division of Warner Bros. Pictures Inc.
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