BACKGROUNDER: ICANN GNSO Final Report Introduction of New gTLDs
The GNSO in April 2014 is asked to consider the Board NGPC recommendation on Specification 13 and registrars because of its relationship to 2007 GNSO policy. The specific policy is Recommendation 19 of the GNSO Final Report on the Introduction of New Generic Top-Level Domains of 8 August 2007: “Registries must use only ICANN accredited registrars in registering domain names and may not discriminate among such accredited registrars.”

Further to the initial discussion at the GNSO Council meeting of 10 April 2014,  the Brand Registry Group felt it may be helpful to highlight the background to the 2007 report to assist the GNSO Council’s thinking.

Executive summary

GNSO policy discussion from 2005 – February 2007 was ONLY about accredited v. non-accredited registrars and the principle of Registry-Registrar separation in the context of the earlier Verisign separation of these functions. The GNSO’s core principle was to support innovation. It is therefore NOT inconsistent with the GNSO  policy development on TLDs from 2005 – 2007 to accept the NGPC article on registrars within Specification 13 for .brands.

1. GNSO principles are key
The draft final GNSO report of February 2007 was based on five key principles of which the third is significant:

“c) That the principal objectives of the introduction of new top-level domains are to permit market mechanisms to support useful online identities that permeate international markets as well as to support competition, innovation and consumer choice.”
Conclusion: 
The 2007 GNSO believed in innovation and placed its recommendations in this context. 

2. Rec.19 was re-written at the last moment

Recommendation 4.vii (February 2007 draft final report) reads:
“Registries will be required to use ICANN accredited registrars.”

Conclusion: 
From 2005 – February 2007 the recommendation on registrars was ONLY about accredited v. non-accredited.

3. Rec.19 GNSO discussion was on Verisign and accreditation
 “There is a long history associated with the separation of registry and registrar operations for top-level domains. The structural separation of VeriSign's registry operations from Network Solutions registrar operations explains much of the ongoing policy to require the use of ICANN accredited registrars.

iii. In order to facilitate the stable and secure operation of the DNS, the Committee agreed that it was prudent to continue the current requirement that registry operators be obliged to use ICANN accredited registrars.

iv. ICANN's Registrar Accreditation Agreement has been in place since 2001. Detailed information about the accreditation of registrars can be found on the ICANN website. The accreditation process is under active discussion but the critical element of requiring the use of ICANN accredited registrars remains constant.

Conclusion: 

Recommendation 19’s context was the Verisign debate and accreditation. 

4. The exclusive registrar concept was understood
“ v. In its CIS, the RyC noted that "...the RyC has no problem with this recommendation for larger gTLDs; the requirement to use accredited registrars has worked well for them. But it has not always worked as well for very small, specialized gTLDs. The possible impact on the latter is that they can be at the mercy of registrars for whom there is no good business reason to devote resources. In the New gTLD PDP, it was noted that this requirement would be less of a problem if the impacted registry would become a registrar for its own TLD, with appropriate controls in place. The RyC agrees with this line of reasoning but current registry agreements forbid registries from doing this. Dialog with the Registrars Constituency on this topic was initiated and is ongoing, the goal being to mutually agree on terms that could be presented for consideration and might provide a workable solution."
Conclusion: 
Use of exclusive registrars was recognised but discussions had not concluded by the time the TLD final report was published.

5. Registrar Constituency comment on Rec.19 was about accreditation

“ Registrars support this requirement that registries provide domain names only through ICANN-accredited registrars. Registrars have invested considerable resources to establish themselves under the Accreditation paradigm and are governed by ICANN's contract and policies. Permitting the use of non-ICANN accredited registrars would threaten the security and stability of the DNS, as ICANN would have no contract with – and therefore no control over – the providers or their activities.  Allowing the use on non-accredited registrars or allowing Registries to offer registration services direct to consumers also would place accredited registrars at a competitive disadvantage as they are required to follow certain ICANN-imposed requirements. Similarly, permitting registries to sell directly to consumers would place registrars at an unfair advantage and create certain antitrust concerns.”

Conclusions: 

Rec.19 was about accreditation v. non-accreditation.

Rec.19 was about selling to consumers but .brands do not sell names to consumers.

A BRG recommendation to the GNSO
Given the above, the BRG asks the GNSO to welcome .brands into the ICANN community and support option a) as drafted by the GNSO Council chair:

a) “advise ICANN that the GNSO Council believes that this additional provision is NOT inconsistent with the letter and intent of GNSO Policy Recommendation 19”.
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