SUMMARY OF INTERPRETATIONS OF THE DEFINITION OF WHOIS (ORIGINALLY ‘FORMULATION 1’)

This document summarises interpretations of the definition of Whois in submissions received by ICANN during a public comment period in January/February 2006 and subsequently in correspondence from the public and governments up to July 2006. It responds to the following GNSO Council resolution:
Resolution of the GNSO Council, 20 July 2006:

“Decision 2: “The GNSO Council notes that the Whois definition approved by the GNSO Council on 18 April 06, as a working definition to allow the Whois task force to proceed with its work, is related to the service that provides public access to some of the data collected by registrars. It is not a definition of the purpose of the data collected by the registrars in the course of registering a domain name for their customers. 

In response to the extensive community and government input on the definition of the purpose of Whois, the GNSO Council agrees to the following steps:

...

(2) The ICANN staff will provide a summary of the other interpretations of the definition that have been expressed during the public comment period, and subsequently in correspondence from the public and governments.”

This document summarises interpretations of the definition of the purpose of Whois adopted by the GNSO Council in 18 April, 2006:

“The purpose of the gTLD Whois service is to provide information sufficient to contact a responsible party for a particular gTLD domain name who can resolve, or reliably pass on data to a party who can resolve, issues related to the configuration of the records associated with the domain name within a DNS nameserver.”

The initial comments received were in response to the "Preliminary Task Force Report on the Purpose of Whois and of the Whois Contacts"( http://gnso.icann.org/issues/whois-privacy/prelim-tf-rpt-18jan06.htm). This report invited input on two formulations of the purpose of Whois. The following excerpts from the public comments received include only those comments that explicitly state an interpretation of ‘Formulation 1’, the formulation of the purpose of Whois subsequently adopted by the GNSO Council. 

Public comments period, January / February 2006 

This table provides excerpts from the public comments period 19 January 2006 to 08 February 2006. The full set of public comments are available here: http://forum.icann.org/lists/whois-comments/. 
	Name of organization / individual
	Interpretation of definition of Whois (“Formulation 1”)
	Further comments

	American Society of Composers, Authors and Publishers
	“.. Formulation One of the definition of the purpose of Whois, (which) would force a narrow and shortsighted view that fails to take into account the myriad benefits Whois information provides to the Internet community and society at large.”
	

	eBay, US, Jay Monahan (comment submitted by Kawaguchi, Susan) 
	“..defining the purpose of Whois solely in terms “issues related to the configuration of the record associated with the domain name within a DNS nameserver” as Formulatio 1 in the Preliminary Report would do, would be a huge step backwards in the effort to nurture the growth of e-commerce. …yet these uses would fall outside the scope of the narrow definition reflected in Formulation 1. … A Whois services that was limited to the data needed to resolve technical issues, as outlined in Formulation 1, would contain little if any of this information. Thus this narrowing of the purpose of Whois would greatly complicate our efforts to ensure that all transactions are carried out in a legal manner”. 
	“.. we urge ICANN to reject Formulation 1 and to maintain the current Whois system in the gTLDs.”

	General Growth Properties, Inc., US


	“The adoption of Formulation I would mark a significant departure from current ICANN policy and a significant restriction on long-established uses of WHOIS.  Formulation I unduly limits the purpose of WHOIS to resolving technical issues, which, while important, is far too narrow to reflect the realities of the role Whois has long played in a range of business uses of the Internet.”  
	

	Clifford Chance, UK,

public comment period, February –March, 2006
	“The adoption of Formulation I would mark a significant departure from current ICANN policy and a significant restriction on long-established uses of WHOIS.  Formulation I unduly limits the purpose of WHOIS to resolving technical issues, which, while important, is far too narrow to reflect the realities of the role Whois has long played in a range of business uses of the Internet.”  
	

	MarkMonitor Inc., US


	“The adoption of Formulation I would mark a significant departure from current ICANN policy and a significant restriction on long-established uses of WHOIS.  Formulation I unduly limits the purpose of WHOIS to resolving technical issues, which, while important, is far too narrow to reflect the realities of the role Whois has long played in a range of business uses of the Internet.”  
	

	Sony Pictures
	“.. we respectfully disagree with those favoring Formulation 1 that the only purpose of WHOIS is to “resolve issues related to the configuration of the records associated with the domain name within a DNS nameserver.” In our opinion, this view is too narrow and does not take into account the critical uses of WHOIS”. 
	“.. if Formulation 1 passes, (that) we will be greatly hindered in our abilities to protect our intellectual property.”

	Transamerica Corporation, public comment period
	“The first option, “Formulation 1”, is supported primarily by the community of domain name registrars, and calls for a definition that would limit the purpose of the “Whois” database to the provision of information necessary for the resolution of technical problems regarding domain names and associated websites.” 
	

	The Walt Disney Company
	“Few, if any, of these activities involve resolution of “issues related to the configuration of the records associated with the domain name within a DNS nameserver”; and if this were the only purpose of Whois, as Formulation 1 proposes, the contact data regarding 

ownership and use of domain names would be extremely sparse and limited to technical contacts.” 


	“..all these disparate uses of Whois data is that they would become impossible, or at least much more difficult, costly and time-consuming, if ICANN were to adopt proposed “Formulation 1” and to modify the Whois policies that it sets for gTLD registries and registrars to conform to this narrow purpose.” 

	Time Warner Inc., public comment period
	“The proposed "Formulation 1," because of its limited focus on technical

issues, is too narrow in scope to provide WHOIS databases that would act as

meaningful tools to the Internet community as a whole.”
	

	Warner Bros. Entertainment Inc.
	“"Formulation 1," because of its limited focus on technical issues, is too narrow in scope to provide WHOIS databases that would act as meaningful tools to the Internet community as a whole.  It also focuses solely on defects in the configuration of data supplied at the time a domain name is registered.”


	

	American Intellectual Property Law Association,  Michael K. Kirk
	No explicit interpretation of the formulation.


	“AIPLA fully shares the concerns expressed by the IPC and the BC regarding Formulation I”.

	Copyright Information and Anti-piracy Centre, Finland, Jussi Mäkinen, 
	No explicit interpretation of the formulation.

 
	“Should the ICANN adopt the formulation 1 on the

purpose of whois-information of the above-mentioned report, enforcement of

legal rights of authors, performers and producers of content would become

very burdensome indeed or -even impossible. In fact, the formulation 1

proposed would void at least some of these rights.”

	VAP - Verein für Anti-Piraterie der Film- und Videobranche, Austrian anti-piracy organization,

 Monique Göschl
	No explicit interpretation of the formulation.


	“Formulation 1 would restrict our ability to identify the perpetrators behind organized criminal activity in the Internet.”

	IFPI Sweden, trade and copyright organisation for record labels in Sweden, Magnus Mårtensson
	No explicit interpretation of the formulation.


	“The adoption of

Formulation 1 would be a setback for our antipiracy activities.”

	SCPP, music producers society, France, Stéphane Luino
	No explicit interpretation of the formulation.

 
	

	Domain Name Rights Coalition, Mikki Barry
	No explicit interpretation of the formulation.


	

	Andrew Oram


	No explicit interpretation of the formulation.


	

	Karl Auerbach
	“Formulation 1 is more balanced and more reflective of historical use on the internet. Formulation 1 recognizes whois as what it was intended to be - a means to fix technical problems, not as a means to discard and bypass the established legal processes of complaint, service, answer, subpoena, and discovery.” 
	

	Anti-Piracy Association of Serbia and Monetenegro, Verica Vukovic
	“Accepting the first definition proposed would mean that ICANN would establish unjustified exception.Content protection should be technologically neutral.

That is what accountability is about.Not about impression that Internet is new and specific media.It is not new anymore. It is not possible and it is not reasonable to narrow the purpose of   WHOIS. It is against the facts.” 
	

	IFPI, Belgium, Olivier Maeterlinck
	No explicit interpretation of the formulation.


	“A narrow definition (Formulation 1) would hamstring our businessâs efforts to combat frauds and scams, protect our members' intellectual property, carry out electronic commerce, and promote a more transparent and accountable Internet.” 



	Motion Picture Association - European Office, 

 Laurence_Djolakian
	No explicit interpretation of the formulation, but characterizes it as “over-restrictive.


	

	Unnamed organization from copyright ndustry, country unknown, Raquel Alcantara
	No explicit interpretation of the formulation.


	

	American Library Association, Rick W. Weingarten
	No explicit interpretation of the formulation.


	

	Walgreen Co., US, Francis Kowalik
	No explicit interpretation of the formulation.


	

	IFPI Denmark and Danish Video Association, Jakob Plesner
	No explicit interpretation of the formulation.

 
	“The proposed narrow definition 

(formulation 1) of the Whois information would in fact prevent us from 

combating fraud and infringements of intellectual property rights on the 

Internet in Denmark.”

	Andy Oram quoting an anonymous blogger
	No explicit interpretation of the formulation.

 
	

	Stifting Brein, anti-piracy programme, Germany, Okke Delfosvisser
	No explicit interpretation of the formulation.


	“Brein and their affiliates therefore urge you not to adopt the proposed narrow formulation of the purpose of Whois (Formulation 1).”

	Danny Younger
	No explicit interpretation of the formulation. 
	

	News Corporation, US, David Fares
	No explicit interpretation of the formulation.


	“If the first option were to be adopted the beneficial uses that News Corporation now makes of the Whois database would become much more difficult and often impossible.”

	International Trademark Association,  Michael Heltzer
	No explicit interpretation of the formulation.

 
	

	General Growth Properties, Inc. US,  Sara K. Barber
	“Formulation I unduly limits the purpose of Whois to resolving technical issues, which, while important, is far too narrow to reflect the realities of the role Whois has long played in a range of business uses of the Internet.” 
	

	British Phonographic Industry Limited., member of International Federation of Phonographic Industries and the Internet Enforcement Group, Chris Hammond
	No explicit interpretation of the formulation.

 
	“The service to our members would be negatively impacted if comprehensive Whois data was limited as proposed in Formulation 1.”

	Internet Commerce Coalition, US, Elizabeth Gasster (comment submitted by Ricky La Vina) 
	“..the alternative formulation which limits the purpose of Whois to technical uses is too narrow to ensure the stability and security of the Internet, and fails to recognize the legitimate needs of service providers and e-commerce businesses that rely on Whois to contact registrants as described above.” 
	

	Michael Geist, Professor, University of Ottawa
	No explicit interpretation of the formulation.

 
	

	Information Technology committee of The Mexican Association for the Protection of Intellectual Property (AMMPI), Jorge Molet
	No explicit interpretation of the formulation.


	“.. we consider that limiting its (the Whois system’s) use with any type of rules would affect the investigation of authorities”. 



	Software and Information Industry Association, US,  Mark Bohannon
	“Few, if any, of these valuable uses fall within the narrow confines of resolving “issues related to the configuration of the records associated with the domain name within a DNS nameserver.” We urge ICANN not to make a radical break with long-standing Whois policy by restricting this data to this narrow set of uses.”
	

	Microsoft Corporation, Peter Becker 
	“The narrow purpose of Whois proposed in “formulation 1”, restricting the use of Whois data only to resolving “issues related to the configuration of the records associated with the domain name within a DNS nameserver”, would inappropriately reduce accountability on the internet, and further the interests of criminal elements by raising barriers to their identification.”
	

	Sony Pictures Entertainment, US,  Jackman, Jonathan
	“We respectfully disagree with those favoring Formulation 1 stating that the only purpose of Whois is to “resolve issues related to the configuration of the records associated wit the domain name within a DNS nameserver”. In our opinion, this view is too narrow and does not take into account the critical uses of Whois”. 


	

	Milton Mueller
	“Formulation 1 simply restricts ICANN to the minimal kinds of data collection and publication required to coordinate the Internet’s system of unique identifiers.” 
	

	Electronic Privacy Information Center, US,  Marc Rotenberg
	No explicit interpretation of the formulation, but 

Formulation 1 is characterised as:

“(1) …consistent with the original purpose of Whois data

(2) It is consistent with the privacy laws of many countries

(3) It is consistent with the best practices of the ccTLDs that have addressed the Whois issue

(4) It will help safeguard the privacy and security of Internet users.” 
	

	American Red Cross, Julie A. Ortmeier
	No explicit interpretation of the formulation.


	“If ICANN adopts Formulation 1 as the purpose of Whois and subsequently revises its contractual policies to conform to Formulation 1, the American Red Cross will no longer have the information it needs to quickly shut down unauthorized and fraudulent RED CROSS web sites.” 


Input from governments and the public, May – July 2006 
This table provides excerpts from correspondence received by ICANN following the public comment period. The government and government agency Input is published in full at http://gnso.icann.org/issues/whois-privacy/gov-input.html. Input from other organisations received following the public comment period is available here: http://gnso.icann.org/issues/whois-privacy/correspondence.html. 
	Name of organization / individual
	Interpretation of definition of Whois (“Formulation 1”)
	Further comments

	Article 29 Working Party of the European Union
	No explicit interpretation of the formulation.


	No discussion of either ‘Formulation 1’ or ‘Formulation 2’. 

	Commission de la Protection de la Vie Privée, Royaume de Belgique, letter to ICANN, 22 June, 2006 
	No explicit interpretation of the formulation.
	No discussion of either ‘Formulation 1’ or ‘Formulation 2’. 

	Privacy Commissioner of Canada, letter to ICANN, 6 July 2006 
	“Formulation 1 (limited, narrow, technical – would allow personal data to be private provided a technical contract provided)” 
	“While recognizing that there are legitimate law enforcement reasons to access personal information in the Whois database, appropriate checks and balances are required”. 

	Australian government contribution to the GNSO Council, April 2006
	No explicit interpretation of the formulation.

 
	“.. Formulation 2, … appears to better reflect the public policy interests of a fully functional Whois regime from an Australian perspective.” 

	United States Government contribution to the GAC and GNSO on Whois, 26 June, 2006
	“.. Formulation 1 (which) advances a narrow, technical definition of the purpose of WHOIS, would prevent the range of legitimate uses of WHOIS”. 
	“Formulation 1 … is problematic as it does not reflect the range of public policy interests of a fully functional WHOIS regime.”

	United States Federal Trade Commission, prepared statement, 26 June, 2006
	“.. restricts the use of Whois data to technical purposes only”
	“..the GNSO should reconsider and reverse its position that the Whois databases should be used for technical purposes only.”

	Presentation of OPTA (Independent Post and Telecommunications Authority, Netherlands) to the GAC/GNSO, 26 June, 2006
	“.. we were informed of the preference in the GNSO to limit the Whois data to technical contact details, the so-called narrow purpose definition.”
	“OPTA is worried about the definition as recently preferred in the GNSO and would suggest opening it up for debate to solutions to the following: more complex administrative processes; loss of time and efficiency; increased burden and costs on registrars; increase in international information requests; OPTA cannot enforce abroad. I cannot stress sufficiently the importance of the Whois databases for OPTA and comparable institutions; it is the starting point of all our investigations.” 

	Office of Fair Trading (UK), letter, 20 June, 2006 
	“It has been brought to our attention that a decision on the adoption of a narrow purpose definition for publicly accessible Whois databases may be taken at your meeting”. 
	“We are concerned that such a decision may have an adverse, and unintended consequence, of reducing access to important information by law enforcement agencies.”

	American Hotel and Lodging Association letter, 27 June, 2006
	“We are writing to express our serious concerns about a resolution … to define the “Purpose of Whois” as only to “resolve issue related to the configuration of records associated with the domain name within a DNS name server.”
	“If the “purpose of Whois” is defined narrowly as proposed by GNSO, most of the data now in Whois would be cut off from public access”. 

	International Anti-Counterfeiting Coalition letter, 26 June, 2006
	“re-define the purpose of the Whois service as limited to the resolution of technical issues”.
	“Counterfeiting and piracy online are not “technical issues””.

	Hotel Consumer Protection Coalition, letter, 22 June, 2006
	“The addition of the word “legal” to Formulation 2, which is missing from Formulation 1, is a key difference that is of vital importance”. 
	

	Financial Services Sector Coordinating Council for Critical Infrastructure Protection and Homeland Security (US), letter, 22 June, 2006  
	“Under formulation 1, the only purpose of Whois is to “resolve issues related to the configuration of the records associated with the domain name within the DNS nameserver” (i.e., narrow technical issues). 
	“Formulation 1 would make it more difficult and time-consuming for financial institutions to identify and stop domain-based scams and the identity theft and account fraud that result”.

	BITS, Financial Services Round Table (US), letter, 14 April, 2006 
	“Under formulation 1, the only purpose of Whois is to “resolve issues related to the configuration of the records associated with the domain name within the DNS nameserver” (i.e., narrow technical issues).
	“Formulation 1 would make it more difficult and time-consuming for financial institutions to identify and stop domain-based scams and the identity theft and account fraud that result”.

	International Franchise Association, letter, 23 June, 2006 
	“.. the GNSO passed a resolution redefining the usage and purpose of the “Whois” database. By limiting the “purpose of Whois” to simply “resolve issues related to the configuration of records associated with the domain name within a DNS name server”, the council has weakened the franchise community’s tool to discover those who would use a domain name in a fraudulent and unethical manner.
	

	American Intellectual Property Law Association, letter, 15 June, 2006
	“serious concerns regarding the vote of the GNSO favouring a narrow definition of the purpose of the Whois service”
	“… formulation 1, which, if ultimately adopted by ICANN, would render it exceedingly difficult for law enforcement, intellectual property owners, and financial institutions to access necessary contact information about domain  name holders.”

	International Trademark Association, letter, 12 June, 2006
	“… extremely concerned about … limiting the purpose of Whois only to “resolve issues related to the configuration of records associated with the domain name within a DNS name server” 
	“All these important uses would be impeded were the narrow formulation of the purpose of Whois to be implemented.”


